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The termination by the respondent 
in 1925 of a power to revoke a trust 
created in 1917 constituted a “trans- 
fer” subject to a gift tax within the 
meaning of the Revenue Act of 1924, 
the court decided. The respondent, 
Murry Guggenheim, created two 
trusts in 1917 for 10 years, totaling 
more than $13,000,000. Management 
of the trusts was left in the hands of 
trustees, subject to the settlor’s ap- 
proval and his power to revoke. In 
1921, he gave to two others the power 
reserved to himself of approving the 
management of the trusts. In 1925, 
after passage of the act in question, 
he relinquished his power to alter, 
modify or revoke the trusts, and the 
Commissioner of Internal Revenue 
claimed more than $2,000,000 in gift 
tares. The gift tar section of the 
1924 Act was interpreted as meaning 
that a “transfer of property” was in- 
tended to include the extinguishment 
of powers over trusts created before 
passage of the act. 

OMMISSIONER OF INTERNAL 

REVENUE, 

v. 
Murry GUGGENHEIM. 

Supreme Court of the United States. 

No. 283. 

On writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit. 

G. A. Youncaquist, Assistant Attogney Gen- 
eral (WiLL1AM D. MurrTcHELL, \Attorney 
General, SEwaLL Key, Hayner N. Larson 
and Erwin N. Griswo.tp with him on 
the brief), for petitioner; ExrrHvu Root 
Jr. (Grorce E. CLeary, ELrnv Root, and 
J. Harry Covincton with him on the 
brief), for respondent. 


Opinion of the Court 
Feb. 6, 1933 


Mr. Justice Carpozo delivered the opin- 
ion of the court. 

The question to be decided is whether 
deeds of trust made in 1917, with a reser- 
vation to the grantor of a power of revo- 
cation, became taxable as gifts under the 
Revenue Act of 1924 when in 1925 there 
was a change of the deeds by the cancel- 
lation of the power. 

On June 28, 1917, 


Davip Burnet, C 


the respondent, a 


Digest summaries of the opinions 
printed in this Supplement will ap- 
pear in the issue of The United 
States Daily of Feb. 8. 
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y in New 
resident of New York, executed in 
Jersey two deeds of trust—one for the ben- 
efit of his = 
of his daughter. 1 ) 
tinue for 10 years, during which period 
part of the income was to be paid to the 


PAGE 


and one for the benefit | 
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The trusts were to con- | 


beneficiary and part accumulated. At the | 


end of the 10-year period the principal 
and the accumulated income were to go 


to the beneficiary, if living; if. not living, | 


then to his or her children; and if no 


children survived, then to the settlor in | 


the case of the son’s trust, and in the 


wers of control in respect of the 
or ttl and its investment and ad- 
ministration, In particular, there was an 
unrestricted power to modify, alter, or re- 
voke the trusts except as to income, re- 
ceived or accrued. 


year in which such power is terminated.” 
Regulations 67, Article I. 

The substance of this regulation has 
now been carried forward into the Reve- 


nue Act of 1932, which will give the rule | 


for later transfers. Revenue Act of 1932, 
c. 209; 47 Stat, 169, 245; sec. 501(c) * 
We think the regulation,.and the later 
statute continuing it, are declaratory of 
the law which Congress meant to estab- 


| lish in 1924. 
case of the daughter’s trust to the trus- | 


tees of the son’s trust as an increment to 
the fund. The settlor reserved to himself | 


“Taxation is not so much concerned 


with the refinements of title as it is with | 


the actual command over the property 


| taxed—the actual benefit for which the 


The power of invest- | 


ment and administration was transferred | 


by the settlor from himself to others in 
May, 1921, The power to modify, alter, 


or revoke was eliminated from the ‘deeds, | 


and thereby canceled and surrendered, in 
July, 1925. 

In the meanwhile Congress had passed 
the Revenue Act of 1924, which included 
among its provisions a tax upon gifts. 
“For the calendar year 1924 and each cal- 


tax is paid.” Corliss v. Bowers, 281 U. 8. 
376, 378. Cf. Chase National Bank v. 
United States, 278 U. S. 327; Saltonstall v. 
Saltonstall, 276 U. S, 260; Tyler v. United 
States, 281 U. S. 497, 503; Burnet v. Har- 
mel,—U. S.—; Palmer v. Pender, —U. S.—. 
While the powers of revocation stood un- 
canceled in the deeds, the gifts, from the 
point of view of substance, were inchoate 
and imperfect. By concession there would 


| have been no grift in any aspect if the 


endar year thereafter* * * a tax * * * | 


is hereby imposed upon the transfer by 
a resident by gift during such calendar 
year of any property wherever situated, 
whether made directly or indirectly,” the 


| have made the gift a nullity. 
| Hassell, 107 U. 8, 602. 


tax to be assessed in accordance with a | 


schedul: of percentages upon the value of 
the property. 43 Stat. 253, 313, c, 234, secs. 
319, 320; 26 U. S. Code, secs. 1131, 1132. 

At the date of the cancellation of the 
power of revocation, the value of the se- 
curities constituting the corpus of the 
two trusts was nearly $13,000,000. Upon 
this yalue the Commisioner assessed 
against the donor a tax of $2,465,681, 
which the Board of Tax Appeals con- 
firmed with a slight modification due to 
a mistake in computation. The taxpayer 
appealed to the Court of Appeals for the 
Second Circuit, which reversed the deci- 
sion of the Board and held the gift ex- 
empt. 58 F. (2d) 188. The case is here 
on certiorari. 

On Nov, 8, 1924, more than eight months 
before the cancellation of the power of 
revocation, the Commisioner of Internal 
Revenue ,with the approval of the Secre- 
tary of the Treasury, adopted and pro- 
mulgated the following regulation: “The 
creation of a trust where the grantor re- 
tains the power to revest in himself title 
to the corpus of the trust, does not con- 
stitute a gift subject to tax, but the an- 
nual income of the trust which is paid 
over to the beneficiaries shall be treated 
as a taxable gift for the year in which so 
paid. Where the power retained! by the 
grantor to revest in. himself totle to the 
corpus is not exercised, a taxable transfer 


will be treated as taking place in the | of jegal rights and a shifting of economic 


*Sec. 501 (c): 


“The tax shall not apply to | 
@ transfer of property in trust where the power - 


to revest in the donor title to such property | 
is vested in the donor, either alone or in con- | 


junction with any person not having a sub- 
stantial adverse interest in the disposition of 
such property or the income therefrom, but 
the relinquishment or termination of uch 
ower (other than by the donor’s death) shall 
e considered to be a transfer by the donor by 
gift of the property subject to such power, 
and any payment of the income therefrom to 
@ beneficiary other than the donor shall be 
considered to be a transfer by the donor of 
such income by gift.” 


donor had attempted to attain the same 
result by the mere delivery of the securi- 
ties into the hands of the donees. A power 
of revocation accompanying delivery would 
Basket v. 
By the exceution 
of deeds and\the creation of trusts, the 
settlor did indeed succeed in divesting 
himself of title and transferring it to 
others (Stone v. Hackett, 12 Gray [Mass.] 
227; Van Cott v. Prentice, 104 N. W. 45; 


National Newark & Essex Banking Co. v. | 


Ronsal, 97 N. J. Eq. 74; Jones v. Clifton, 
101 U. S. 225), but the substance of his 
dominion was the same as if these forms 
had been omitted. Corliss v. Bowers, 
supra. He was free at any monment, with 
reason or without, to revest title in him- 
self, except as to any income then colected 
or accured. As to the principal of the 
trust and as to income to accrue there- 
after, the gifts were formal and unreal. 
They acquired substance and reality for 
the first time in July, 1925, when the 
deeds became absolute through the can- 
cellation of the power. 

The argument for the petitioner is that 
Congress in laying a tax upon transfers 


by gift made in 1924 or in any year there- | 


after had in mind the passage of title, not 
the extinguishment of dominion.~ nI that 
view the transfer had been made in 1917 
when the deeds of trust were executed. 
The argument for the Government is that 
what was done in 1917 was preliminary 
and tentaive, and that not till 1925 was 
there a transfer in the sense that must 
have been present in the mind of Con- 
gress when laying a burden upon gifts. 
Petitioner and Government are at one in 
the view that from the extinguishment of 
the power there came about a change 


benefits which Congress was at liberty, 
under the Constitution, to tax as a trans- 
fer effected at that time. Chase National 
Bank v. United States, supra; Saltonstall 
v. United States, supra; Tyler v. United 
States,, supra; Corliss v. Bowers, supra. 
The question is not one of legisla- 
tive power. It is one of legislative in- 
tention. 

With the controversy thus narrowed, 
doubt is narrowed too. Congress did not 


| mean that the tax should be paid twice, 
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or partly at one time and partly at an- 


| other. If a revocable deed of trust is a 
present transfer by gift, there is not an- 
| Other transfer when the power is extin- 


guished. If there is not a present trans- 
feer upon the delivery of the revocable 
deed, then there is such a transfer upon 
| the extinguishment of the power. There 
must be a choice, and a consistent choice, 
| between the one date and the other. To 
arrive at a decision, we have therefore 
to put to ourselves the question, which 
choice is it the more likely that Congress 
would have made? Let us suppose a re- 
vocable transfer made on June 3, 1924, 
the day after the adoption of the Revenue 
| Act of that year. Let us suppose a power 
of revocation still uncanceled, or extin- 

guished years afterwards, say in 1931. 

Did Congress have in view the present 

payment of a tax upon the full value of 

the subject matter of this imperfect.and 
inchoate gift? The statute provides that 
upon a transfer by gift the tax upon the 
value shall be paid by the donor (43 Stat. 

316, ¢.234, sec. 324), and shall constitute 

a lien upon the property transferred. 43 

Stat. c. 234, secs. 324, 315. By the act now 

in force, the personal liability for pay- 

ment extends to the donee. Act of June 

6, 1932, c. 209, sec. 510; 47 Stat, 249; 26 U. 
| S. Code, sec. 1136 (j). A statute will be 
construed in such g@ way as to avoid un- 
necessary hardship when its meaning is 
uncertain. Hawaii v. Mankichi, 190 U. S. 
197, 214; Sorrells v. United States,—U. 
S—. Hardship there plainly is in ex- 
acting the immediate payment of a tax 
upon the value of the principal when 
nothing has been done to give assurance 
that any part of the principal will ever 
go to the donee, The statute is not aimed 
at every transfer of the legal title without 
consideration, Such a _ transfer there 
would be if the trustees were to hold for 
the use of the grantor. It is aimed at 
transfers of the title that have the quality 
of a gift, and a gift is not consummate 
until put beyond recall. 

The petitioner invokes the rule that in 
the construction of a taxing act doubt is 
to be resolved in favor of the taxpayer. 
United States v. Merriam, 263 U. S. 179; 
Gould v, Gould, 245 U. S. 151. There are 
many facets to such a maxim. One must 
view them all, if one would apply it wisely. 
The construction that is liberal to one 
taxpayer may be illiberal to others. One 
must strike a balance of advantage. It 
happens that the taxpayer before us made 
his deeds in 1917, before a transfer by gift 
was subject to a tax. We shall alleviate 
his burden if we say that the gift was 
then complete. On the other hand, we 
shall be heightening the burdéns of tax- 
payers who made deeds of gift after the 
Act of 1924. In making them, they had 
the assurance of a treasury regulation 
| that the tax would not be laid, while th 

power of revocdtion was uncanceled, ex- 

cept upon the income paid from year to 
year. They had good reason to suppose 
that the tax upon the principal would 
not be due until the power was extin- 
guished or uniil the principal was paid. 

If we disappoint their expectations, we 

shall be illiberal to them. 

The tax upon gifts is closely related 
both in structure and in purpose to the 
tax upon those transfers that take effect 

| at death. What is paid upon the one 
| is in certain circumstances a credit to 
| be applied in reduction of what will be 
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due upon the other, 43 Stat. 315, sec. 322, | 
26 U. S. C., sec. 1134. The gift tax is 
Part II of Title III of the Revenue Act of 
1924; the Estate Tax is Part I of the same 
title. The two statutes are plainly in pari | 
materia. There has been a steady widen- 
ing of the concept of a transfer for the 
purpose of taxation under the provisions | 
of Part I. Tyler v. United States, supra; 
Chase National Bank v. United States, | 
supra; Saltonstall v. Saltonstall, supra; 


cf. Bullen v. Wisconsin, 240 U. S. 625. 
There is little likelihood that the law- | 
makers meant to narrow the concept, and 

to revert to a construction that would 

exalt the form ‘above the substance, in | 
fixing the scope of a transfer for the 

purposes of Part II. We do not ignore 

differences in precision of definition be- 

tween the one part and. the other. They | 
cannot obscure identities more funda- 

mental and important. The tax upon 

estates, as it stood in 1924, was the out- | 
come of a long process of evolution; it 
had been refined and perfected by deci- 
sions and amendments almost without 
number. The tax on gifts was something 
new. Even so, the concept of a transfer, 
so painfully developed in respect of taxes 
on estates, was not flung aside and scouted | 
in laying this new burden upon transfers 

during life. Congress was aware that 

what was of the essence of a transfer had 

come to be identified more nearly with a 

change of economic benefits than with 

technicalities of title. The. word had | 
gained a new color, the result, no doubt | 
in part, of repeated changes of the stat- | 
utes, but a new color none the less. Cf. | 
Towne v. Eisner, 245 U. S. 418, 425; Int. | 
Stevedoring Co. v. Haverty, 272 U. S. 50; 

Gooch v. Oregon Short Line Co., 258 U. S. | 
22, 24; Hawks v. Hamill, — U. S. —. 


The respondent finds comfort in the 
provisions of section 302(d) of the Act of 
1924, governing taxes on estates.* He 
asks why such a_.provision should have 
been placed in Part 1 and nothing “équiva- 
lent inserted in Part II, if powers for | 
purposes of the one tax were to be treated 
in the same way as powers for the pur- 
poses of the other. Section 302(d) of the» 
Act of 1924 is in part a reenactment of 
a section of the Revenue Acts of 1918 and 
1921, though it has been changed in par- 
ticulars. 40 Stat. 1097, c. 18, sec. 402(c); 
42 Stat. 227, c. 136, sec. 402(c) Cf. Rein- 
ecke v. Northern Trust Co., 278 U. S. 339.) 
It is an outcome of that process of devel- 
opment which has given us a rule for 
almost every imaginable contingency in 
the assessment of a tax under the provi- 
sions of Part I. No doubt the draftsman 
of the statute would have done well if he 
had been equally explicit in the drafting | 


*By section 302 (d), the gross estate of a 
decedent is to be taken as including the sub- 
ject of any trust which he has created during 
life ‘“‘where the enjoyment thereof was subject 
at the date of his death to any change 
through the exercise of a power, either by the | 
decedent alone or in conjunction with any 
person, to alter, amend, or revoke, or where 
the decedent relinquished any such power in 
contemplation of death, except in case of a 
bona fide sale for a fair consideration in 
money’s worth.” 

By section 302 (h), the foregoing subdivision 
(d), as well as many others, is declared to 
“apply to the transfers, trusts, estates, in- 
terests, rights, powers, and relinquishments of 
powers, as severally enumerated and described | 
therein, whether made, created, arising, ex- 
isting, exercised or relinquished before or after 
the enactment of this act.” 
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of Part II. That is not to say that mean- | 
| ing has been lost because extraordinary | 


foresight would have served to make it 
clearer. Here as so often there is a choice 
between uncertainties. 
tent to choose the lesser. 
at once, while the deed is subject to the 
power, is to lay it on a gift that may 


never become consummate in any real or 
beneficial sense. To lay it later on is to 


unite benefit with burden. We think the | 


| voice of Congress has ordained that this 
| be done. | 


Precedents are cited aS opposed to our | 


conclusion. We find none of them decisive. 

United States v. Field, 255 U. S. 257, 
holds that under the Revenue Act of 1916 
(39 Stat. 777, c. 463), the subject of a 
power created by another is not a part 
of the estate of the decedent to whom 
the power was committed. It does not hold 
that a revocable conveyance inter vivos 
is a. perfected transfer by gift that will 


| justify the immediate imposition of a tax | 


upon the value. There was no such ques- 
tion in the case. 

Jones v. Clifton, 101 U. S. 225, holds 
that a power of revocation in a deed of 
conveyance from a husband to his wife 
does not avail without more to invalidate 
the transaction as one in fraud of cred- 
itors. 
a taxing act may or may not 
within the statute of Elizabeth. 


be one 


We are referred to cases in the State | 
courts, from Pennsylvania and New Jersey. | 


In re Dolan’s Estate, 279 Pa. St. 582; In 
re Hall’s Estate, 99 N. J. Law 1. 
neither did the court decide that a con- 


veyance inter vivos was taxable as a pres- | 


ent gift when the conveyance was subject 
to revocation at the pleasure of 
grantor. 
In each the ruling was that 
conveyance was not taxable as part of his 
estate, and hence not taxable at all. The 


| ruling might have been different if a choice | 
had been necessary between taxing the | 


conveyance, or its subject, while the power 
was outstanding, and taxing it later on. 
New channels of thought cut themselves 
under the drive of a dilemma. 

A decision of the Court of Claims, Means 
v. United States, 69 C. Cls. 539, upholds 
the contanticn of the Government that 
within the meaning of the act of Congress 
the termination by a settlor of the power 
to revoke a trust is a transfer of the 
property and as such subject to taxation. 

The argument for the respondent, if 
pressed to the limit of its logic would carry 


him even farther than he has claimed the | 
If his position is sound that | 


right to go. 
a power to revoke does not postpone for 
the purpose of taxation the consumma- 


| tion of the gift, then the income of these 


trusts is exempt from the tax as fully as 
the principal. What passed to the bene- 
ficiaries was the same in either case, an 
interest inchoate and contingent till ren- 
dered absolute and consummate through 


receipt or accrual before the act of revo- 
Congress did not mean that re- | 


cation. 
curring instalments of the income, pay-ole 
under a revocable conveyance which had 


been made by a settlor before the passage | 


of this statute, should be exempt, when 
collerted, from the burden of the tax. 
The judment is reversed. 


The Cuier Justice took no part in 


We must ‘be con- | 
To lay the tax | 


A transfer within the meaning of | 


In | 


the | 
No such statute was involved. | 
upon the | 
death of the grantor the subject of the | 
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neers 


| the consideration or decision of this case. 

_ Mr. Justice SuTHETLAND and Mr. Juse 
tice Butter are of opinion that the 
termination of the donor’s power of re- 
vocation was not a transfer by gift of 
any property within the meaning of the 
statute, and that the judgment of the 
Circuit Court of Appeals should be af- 
\firmed. 
| kek 

The claims of the United States for 
tazres against the assets of an insol- 
vent corporation in receivership were 
held to be entitled to priority over the 
claims of the State of New York for 
accrued franchise taxes, which were 
not assessed or liquidated until after 
the receivership. The New York taxes 
at the time of accrual did not con- 
stitute specific liens, it was ruled. The 
preference given by Federal statute 
must prevail against the lien of a tar 
not presently enforcible, the court 
held. 


PEOPLE OF THE STATE OF NEw YorK 


v. 
Mark M. Mactay AND CHaRLES E. Mc- 
WILLIAMS, RECEIVERS, ETC., ET AL. 
Supreme Court of the United States. 
No. 374. 
On writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit. 

CuarLes A. SCHNEIDER (JOHN J. BENNETT 
Jr., Attorney General of New York, and 
Rosert P. Beyer with him on the brief) 
for petitioners; THomas D. THACHER, So- 
licitor General (G. A. YouncG@QuisT, As- 
sistant Attorney General, WHITNEY 
NortH Seymour, SEWALL Key, HAyYNER 
N. Larson and WiLi1aM H. RILey JR., 
with him on the brief) for respondent, 
The United States. 


Opinion of the Court 
Feb. 6, 1933 


Mr. Justice Carpozo delivered the opin- 
ion of the Court. 

The controversy is one between the 
United States and a State as to priority 
of payment out of the assets of an in- 
solvent corporation. 

Receivers of the corporation were ap- 
pointed by a censent decree in January, 
1927, and creditors were directed to file 
their claims. The decree had the effect 
of a general assignment. Price v. United 
States, 269 U. S. 492, 502. The United 
States filed with the receivers a claim for 


additional taxes in the sum of $33,663.97 
due from the insolvent for the years 1917 
and 1918, and also a claim for $516.46 ex- 
penses incurred in the replacement .of. a 
buoy run into by the insolvent’s tug. The 
State of New York filed a claim for fran- 
| chise taxes due for the years 1921 to 1925, 
but not assessed or liquidated till after 
the receivership. It filed another claim 
afterward for taxes due for later years. 
The District Court held that under section 
3466 of the Revised Statutes (31 U. S. 
Code, sec. 191) the debt owing to the 
United States hat a preference over the 
debt owing to the State in the distribu- 
tion of the fund. Upon appeal to the 
Circuit Court of Appeals for the Second 
Circuit, the decree was affirmed. 59 F. 
(2d) 979. The case is here on certiorari. 

The decision of this court in County of 








156 


INDEX 
4 PAGE 


SUPREME COURT DECISIONS 


February 7, 1933 


PA 


Spokane, Washington, Vv. United States, 
279 U. §. 80, upheld the power of Congress 
to give priority to debts due to the People 
of the United States, though the debts 
thereby subordinated were due to the peo- 
ple of a State, or its political subdivisions. 
To that decision we adhere. The hard- 
ship to the State, if there is any, “is the 
necessary consequence of the supremacy 
of the laws of the United States on all 
subjects to which the legislative power of 
Congress extends.” Marshall, C. J., in 
United States v. Fisher, 2 Cranch, 358, 
396. Cf. Florida v. Mellon, 273 U. S. 12, 17. 

The tax held to have been subordinated 
in the Spokane County suit was not a per- 
fected lien upon the property of the insol- 
vent at the date of the receivership. 279 
U. S. 80, 93, 94. The question was reserved | 
whether a different conclusion would have 
been necessary if such a lien had been | 


proved. 279 U. S. 95. Certiorari was | 
granted in this case because of the claim | 





of the petitioner that by the statutes of | 
New York franchise taxes become liens in | 
adyance for the years in which they are 
due, though the amount is not fixed and 
must be liquidated thereafter. 

Liens in a sense they unquestionably are, 
but, we think, not so perfected or specific 
as to change the rule of distribution. The | 
receivers were appointed, as we have seen, 
in January, 1927; and the petitioner, if not 
preferred at the time of the appointment, 
did not win itself a preference by any- 
thing done thereafter. United States v. 


Oklahoma, 261 U.S. 253, 260. By the stat- | 
utes of New York, “every such tax or fee 


[including the annual franchise tax to be 
paid by corporations] shall be a lien and 
binding upon the real.and personal prop- 
erty of the corporation * * * liable to pay 
the same “until the same is paid in full.” 
N. Y. 216; Engelhardt v. Alvino Realty Co., 
sec. 197. The lien thus created is effective 
for many purposes though its amount is 
undetermined. It is notice to mortgagees 
or purchasers, who are held to loan or pur- 
chase at their own visk if they take their | 
mortgages or deeds before the tax has been | 
assessed or paid. Cavey v. Keith, Inc., 250 | 
N. Y. 216; ngelhardt v. Alvino Realty Co., | 
Inc., 248 N. Y. 374. In that respect it is 
similar to the lien of a transfer tax or duty 
upon the estate of a decedent. Midurban | 
Realty Co. v. F. Dee & L. Realty Corpora- | 
tion, 247 N. Y. 307; Stock v. Mann, 255 N. 
Y. 100, 104. It will even be superior, at all 
events after assessment (N. Y. Terminal 
Co. v. Gaus, 204 N. Y. 512, 514) to mort- 
gages already made, and will thus prevail 
against a purchaser who buys at a fore- 
closure sale. N. Y. Terminal Co. v. Gaus, 
supra. 
380, 384. All this is settled in New York 
by reiterated judgments. 

The problem here is different. To hold 
that a lien has progressed to such a point | 
as to be a warning to mortgagees and 
purchasers of a contingent liability like | 
a notice of lis pendens is far from hold- | 
ing that while the liability is unliquidated | 
and unknown the lien thus created is per- 
fect and specific. By the terms of the 
hypothesis it is nothing of the kind If 
the State were to stand upon the warn- 
ing and omit to ascertain the debt, it 
wouid never be able to sell anything, for | 
it would not know how much to sell. | 
Against mortgagees and purchasers a lien } 


Cf. Marshall v. N. Y., 254 U. S.4. 


perfected afterwards may take effect by | 


relation as of the date of the inchoate 
lien through which mortgagees and pur- 


chasers became chargeable with notice. | 


The doctrine of relation will not divest 
the United States of the preference that 
accrued when receivers were appointed. 
In what has been written there has been 
an assumption in favor of the petitioner 
that the tax would have priority if its 


| amount had been liquidated before rights 
and interests became static through in- | 
The assumption is | 


solvency proceedings. 
hardly to be reconciled with a judginent 


of this court pronounced a century and | 


more ago. Thelusson v. Smith, 2 Wheat. 
396, 426. The ruling there was that the 


general lien of a judgment upon the lands | 


of an insolvent debtor is subordinate to 
the preference established by the statute 


| unless seizure by a marshal or some other | 


equivalent act has made the lien specific 


and brought about a change of title or | 


possession. Later cases have drawn a dis- 


tinction between the liens of judgments | 
|} and of mortgages. 


These last have been 


| thought to have the effect of a convey- 


ance, divesting the debtor of his title and 
leaving nothing but an equity to which a 
preference can attach. Conard v. Atlan- 
tic Insurance Co., 1 Pet. 386; 
Bank of Washington, 10 Pet. 596, 611, 612; 


| Savings Society v. Multnomah County, 169 


U. S. 421, 428. We do not now determine 


whether the holding in the mortgage cases | 
| is to be applied in jurisdiction where a 


mortgage upon real estate is a lien and 


| nothing more (Trimm v. Marsh, 54 N. Y. 


599), nor whether, if so applied, it im- 
ports a modification of the holding in the 
Theiusson case as to the lien of a judg- 
ment. 
79, 81; United States v. Duncan, 4 McLean 
607, 630. A mortgage, even though a 
lien, is one much more specific than a 
judgment or a tax, much closer to owner- 


supra, p. 443; In re Boyd, 4 Sawyer 262, 
2€4. Into these refinements and their 


now. Enough for present purposes that 
the statutory preference must prevail 
against the lien of a tax not presently 
enforcible, but serving merely as a caveat 


, of a more perfect lien to come. 


The judgment is affirmed. 
x*e 

The Tennessee gasoline tax law pro- 
viding that “storers and distributors 
shall compute and pay this tax on 
the basis of their withdrawals or dis- 
tributions” and that the tax shall ac- 
crue whether such withdrawals be for 
sale “or other use,” is valid, it was 
held, as applied to the appellant rail- 
road which purchased all its gasoline 
outside the State, brought it into the 
State and stored it in private tanks 
jor immediate use, 40 per cent of the 
carrier’s fuel taxed being withdrawn 
and used by the railroad outside of 
Tennessee. The court affirmed a de- 
cision of the Tennessee Supreme 
Court which sustained the tax on the 
theory that it was imposed for the 
privilege of storing and withdrawing 
fuel. The levy did not burden inter- 
state commerce, it was ruled, since the 
gasoline when tared was not a part 
of such commerce. 

The court also held that it had 
jurisdiction of the appeal in the case 





Brent Vv. | ; : 
| ration that a State excise tax levied on the 


| appellant, 
| Clause ‘and the Fourteenth Amendment 


Cf. United States v. Bank, 3 Story | 


ship. Conard v. Atlantic Insurance Co., | ee Se ee es 


| below. 


| not with form, but with substance. 
| Fidelity National Bank v. Swope, 274 U. 
| S. 123; 


| country and abroad. 
| form Act is in force in 16 of the States and 


| 806; 


which originated as an action under 
the Tennessee Declaratory Judgment 
Act. - , 


NASHVILLE, CHATTANOOGA & St, Louis RAIL- 
Way 
v. 

Roy C. WaALLAce, COMPTROLLER OF THE 
TREASURY OF TENNESSEE ET AL., ETC. 
Supreme Court of the United States. 
No. 176. 

On appeal from the Supreme Court of 

Tennessee. 

FirzGeraLD Hatt (SetH M. WALKER, FRANK 
SLEMONS, WALTON WHITWELL and W. A. 
MILLER With. him on the brief), for ap- 
pellant; W. F. Barry Jr., Assistant At- 
torney General, and E. F. Hunt, As- 
sistant Attorney General (R. H. BEe.er, 
Attorney General of Tennessee, with 
them on the brief), for appellees. 


Opinion of the Court 
Feb. 6, 1933 
Mr. Justice Stone delivered the opinion 
of. the court. 
Appellant brought suit in the Chancery 
Court of Davidson County, Tenn., under 


| the Uniform Declaratory Judgments Acf of 


that State (Note. No. 1), c. 29, Tennessee 
Public Acts, 1923, to secure:a judicial decla- 


storage of gasoline, c. 58, Tennessee Pub- 
lic Acts, 1923, as amended by c. 67, Tennes- 
see Public Acts, 1925, is, as applied to 
invalid under the commerce 


of the Federal Constitution. A decree for 
appellees was affirmed by the Supreme 
Court of the State, — Tenn. —, and the 
case comes here on appeal under section 
237 (a) of the Judicial Code. 


After the jurisdictional statement re- 
submitted, this 
court, in ordering the cause set down for 
argument, invited the attention of counsel 


, | to the question “whether a case or con- 
consequences, there is no need to enter | ;,, ; 


troversy is presented in view of the na- 
ture of the proceedings in the State court. 

This preliminary question, which has 
been elaborately briefed and argued, must 
first be considered, for the judicial power 


| with which this Court is invested by Art. 
| 3, sec. 1 of the Constitution, extends by 


Art. 3, sec. 2, only to “cases” and “con- 
troversies’; if no “case” or “controversy” 
is presented for decision, we are without 
power to review the decree of the court 
Muskrat v. United States, 219 
U. S. 346. 

In determining whether this litigation 
presents a.case within the appellate juris- 
diction of this Court, we are concerned, 
See 


compare Gasoline Products Co. 


1The procedure authorized by this statute 
has been extensively adopted both in this 
It is said that thes Uni- 


Porto Rico and 
been enacted in Hawaii and the 
Philippines. For a discusson of the history of 
this procedural device in France, Germany, 
Spain, Spanish America, Scotland, England, 
and India, as well as in the United States, 
and the types of controversies in which it has 
been invoked, see Edwin M. Borchard, The 
Declaratory Judgment—A Needed Procedural 
Reform, 28 Yale L. J. 1, 105; Judicial Relief 
from Peril and Insecurity, 45 Harv. L. Rev. 793, 
The Constitutionality of Declaratory 
Judgments, 31 Columbia L. Rev. 561, 


that similar statutes have 
13 States, 
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Inc., v. Champlin Refining Co., 283 U. 8. 
494, 498. Hence, we look not to the label 
which the legislature has attached to the 
procedure followed in the State courts, or 
to the description of the judgment which 
is brought here for review, in popular 
parlance, as “declaratory,” but to the 


| 


nature of the proceeding which the statute | 
authorizes, and the effect of the judg- | 


ment rendered upon the rights which the 
appellant asserts. 

Section 1 of the Tennessee Declaratory 
Judgments Act confers jurisdiction on 
courts of record “to declare rights * * * 
whether or not further relief is or could 
be claimed” and provides that “no action 
or proceeding shall be open to objection 
on the ground that a declaratory judg- 
ment or decree is prayed for. The de- 
claration may be either affirmative or neg- 
ative in form and effect and such declara- 
tion shall have the force and effect of a 
final judgment or decree.” By section 2 
it is provided that “any person * * * 
whose rights, status or other legal rela- 
tions are affected by a statute * * * may 
have determined any question of construc- 


tion or validity arising under the * * * | 


statute * * * and obtain a declaration of 
rights * * * thereunder,” 


Under Section 6, the Court may refuse 
to render a declaratory judgment where, 
if rendered, it “would not terminate the 
uncertainty or controversy giving rise to 
the proceeding.” 
may, in accordance with Section 7, be re- 
viewed as are other orders, judgments or 
decrees, and under Section 8 “further re- 
lief based on a declaratory judgment or 
decree may be granted whenever neces- 
Sary or proper.” Section 11 requires that 
“when declaratory relief is sought all per- 
sons shall be made parties who have or 
claim any interest which would be affected 
by the declaration, and no declaration 
shall prejudice the rights of persons not 
parties to the proceeding.” 


SUPREME COURT DECISIONS 


out the State in the conduct of appellant’s 


business as an interstate rail carrier; that | 


appellees assert that the statute taxes the 


privilege of storing gasoline within the | 


State and is applicable to appellant: that 
they have demanded payment of the tax 
in a specified amount and have deter- 
mined to enforce their demand and that, 
under the circumstances alleged, the stat- 


| ute as applied to appellant is invalid un- 
| der the commerce clause and the Four- 





| like Fairchild v. Hughes, 258 U. s. 126; | 
| Texas v. Interstate Commerce Commission, | 


This statute has often been considered | 
by the highest court of Tennessee, which | 


has consistently held that its provisions 
may only be invoked when the complain- 
ant asserts rights which are challenged 
by the defendant, and presents for deci- 
sion an actual controversy to which he is 
a party, capable of final adjudication by 
the judgment or decree to be rendered. 
Miller v. Miller, 149 Tenn. 463; Goetz v. 
Smith, 152 Tenn. 451, 465; Hodges v. 
Hamblen County, 152 Tenn. 395; Cum- 
mings v. Shipp, 156 Tenn. 595; Tennessee 
Eastern Electric Co. v. Hannah, 157 Tenn. 
582, 587; Perry v. City of Elizabethton, 
160 Tenn. 102, 106; Nashville Trust Co. v. 
Dake, 162 Tenn. 356, 359. It has also held 
that no judgment or decree will be ren- 
dered when all the parties who will be 
adversely affected by it are not before 
the court. Harrell v. American Home 
Mortgage Co., 16 Tenn. 646; Sadler v. 
Mitchell, 162 Tenn. 363, 367. 

Proceeding in accordance with this stat- 
ute, appellant filed its bill of complaint 
in the State Chancery Court, joining as 
defendants the appellees, the Attorney 
General and the State officials charged 
with the duty of collecting the gasoline 


| How. 1; 


teenth Amendment. The relief prayed was 


that the taxing act be declared unconsti- | 
The | 
Chancery Court sustained the appellees’ | 
| demurrer to the sufficiency in law of the 
| allegations relied on to establish the un- 


tutional as applied to appellant. 


constitutionality of the tax. Its final de- 
cree dismissing the bill on the merits has 
been affirmed by the highest court of the 
State. 

That the issues thus raised and judi- 


| clally determined would constitute a case 


or controversy if raised and decided in a 


suit brought by the taxpayer to enjoin | 
collection of the tax cannot be questioned. | 
See Risty v. Chicago, R. I. & Pac. Ry. Co., | 


270 U. S. 378; compare Terrace v. Thomp- 
son, 263 U. S. 197; Pierce v. Society of 
Sisters, 268 U. S. 510; Village of Euclid 
v. Ambler Realty Co., 272 U. S, 365. The 


proceeding terminating in the decree be- | 


low, unlike that in South Spring Hill Gold 
Mining Co. v. Amador Medean Gold Min- 


, | ing Co., 145 U. S. 300; Muskrat v. United 
Declaratory judgments | 


States, 219 U. S. 346, was between adverse 
parties, seeking a determination of their 
legal rights upon the facts alleged in the 
bill and admitted by the demurrer. Un- 


258 U. S. 158; Massachusetts v. Mellon, 


262 U. S. 447; New Jersey v. Sargent, 269 | 
S. 328, valuable legal rights asserted | 
by the complainant and threatened with | 
imminent invasion by appellees, will be | 
directly affected to a specific and substan- 
tial degree by the decision of the question 


U. 


of law; and unlike Luther v. Borden, 7 
Field v. Clark, 143 U. S. 649; 
Pacific States Telephone & Telegraph Co. 
v. Oregon, 223 U. 8. 118; Keller v. Potomac 
Electric Power Co.,-261 U. S. 428; Federal 


| Radio Commission v. General Electric Co., 


281 U. S. 464, the question lends itself to 
judicial determination and is of the kind 
which this Court traditionally decides. 
The relief sought is a definitive adjudica- 
tion of the disputed constitutional right 


| of the appellant, in the circumstances al- 
| leged. to be free from the tax, see Old 


Privilege tax imposed by the Tennessee | 


statute. The complaint alleged that ap- 
pellant is engaged in purchasing gasoline 
outside the State, which it stores within 
the State pending its use within and with- 


Colony Trust Co. v. Commissioner, 279 U. 
S. 716, 724; and that adjudication is not, 
as in Gordon v. United States, 2 Wall. 
561, and Postum Cereal Co. v. California 
Fig Nut Co., 272 U. S. 693, subject to re- 
vision by some other and more authorita- 
tive agency. Obviously the appellant, 
whose duty to pay the tax will be deter- 
mined by the decision of this case, is not 
attempting to secure an abstract deter- 
mination by the Court of the validity of 
a statute, compare Muskrat v. United 
States, supra, 361; Texas v. Interstate 
Commerce Commission, supra, 162; or a 
decision advising what the law would be 
on an uncertain or hypothetical state of 
facts,/as was thought to be the case in 
Liberty Warehouse Co. v. Grannis, 273 U. 
5. 70, and Willing v. Chicago Auditorium 
Co., 277 U. 8. 274; see also Warehouse Co. 





| remedies. 
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v. Tobacco Growers, 276 U. 8S. 71, 88; come 
pare Arizona v. California, 283 U. S. 423, 
463. Thus the narrow question presented 
for defermination is whether the contro« 
versy before us, which would be justiciable 
in this Court if presented in a suit for 
injunction, ‘is any the less so because 
through a modified procedure appellant 


has been permitted to present it in the 
State courts, without praying for an in- 


| junction or alleging that irreparable in- 


jury will result from the collection of 
the tax. 

While the ordinary course of judicial 
procedure results in a judgment requiring 
an award of process or execution to carry 
it into effect, such relief is not an indis- 
pensable adjunct to the’ exercise of the 
judicial function. Fidelity National Bank 
v. Swope, supra, 132. This Court has 
often exerted its judicial power to adju- 
dicate boundaries between States, al- 
though it gave no injunction or other re- 
lief beyond the determination of the 
legal rights which were the subject of 
controversy between the parties, Louisiana 
v. Mississippi, 202 U. S. 1; Arkansas v. 
Tennessee, 246 U. S. 158; Georgia v. South 
Carolina, 257 U. S. 516; Oklahoma v. 
Texas, 272 U. S. 21; Michigan v. Wiscon- 
sin, 272 U. S. 398, and to review judg- 
ments of the Court of Claims, although 
no process issues against the Government. 
United States v. Jones, 119 U. S. 477; 
compare District of Columbia v. Eslin, 183 
U. S. 62; Ex parte Pocono Pines Hotels 


| Co., 285 U. S. 526, reported below in 173 


Ct. Cls. 447. As we said in Fidelity Na- 
tional Bank v. Swope, supra, 132, “Nate 
uralization proceedings, Tutun v. United 
States, 270 U. S. 568; suits to determine a 
matrimonial or other status; suits for 
instruction to a trustee or for the con- 
struction of a will; Traphagen v. Levy, 45 
N, J. Eq. 448; bills of interpleader so far 
as the stakeholder is concerned, Wakeman 
vy. Kingsland, 46 N. J. Eq. 113; bills to 
quiet title where the.claimant rests his 
title on adverse possession, Sharon v. 
Tucker, 144 U. S. 533; are familiar exam- 
ples of judicial proceedings which result 
in an adjudication of the rights of liti- 
gants, although execution is not necessary 
to carry the judgment into effect, in the 
sense that damages are required to be 
paid or acts to be performed- by the par- 
ties.” See also Old Colony Trust*Co. v. 
Commissioner, supra, 725; La Abra Silver 
Mining Co. v. United States, 175 U. S. 423. 

The issues raised here are the same as 
those which under old forms of procedure 
could be raised only in a suit for an in- 
junction or one to recover the tax after 
its payment. But the Constitution does 


| not require that the case or controversy 


should be presented by traditional forms 
of procedure, invoking only traditional 
The judiciary clause of the 
Constitution defined and Mmitea judicial 
power, not the particular method be which 
that power might be invoked. It aid 
not crystallize into changeless form the 
procedure of 1789 as the only possible 


| means for presenting a case or controversy 


otherwise cognizable by the Federal courts. 
Whenever the judicial power is invoked 
to review a judgment of a State court, 
the ultimate constitutional purpose is the 
protection, by the exercise of the judicial 
function, of rights arising under the Con- 
stitution and laws of the United States. 
The States are left free to regulate their 
own judicial procedure. Hence, changes 
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merely in the form or method of procedure | 


by which Federal rights are brought to 
final adjudication in the State courts are 
enough to preclude review of the adjudica- 
tion by this Court, so long as the case 
retains the essentials of an adversary pro- 
ceeding, involving a real, not a hypothet- 
ical controversy, which is finally deter- 
mined by the judgment below. See Old 
Colony Trust Co. v. Commissioner, supra, 
724. As the prayer for relief by injunc- 


tion is not a necessary prerequisite to the | 


exercise of judicial power, allegations of 
threatened irreparable: injury which are 
material only if an injunction is asked, 
may likewise be dispensed with if, in other 
respects, the controversy presented is, as 
in this case, real and substantial. 
was the purport and effect of our decision 


Such | 


in Fidelity National Bank v. Swope, supra, | 


where it was held that a final judgment 


rendered by a State court in an adversary | 


proceeding brought under a State statute 
to determine the validity of liens about 
to be imposed for benefits assessed under 
a city improvement ordinance, presented 


this Court. Accordingly, we must consider 
the constitutional questions raised by the 
appeal. 


Chapter 58, Tennessee Public Acts, 1923, 
‘as amended by 
Public Acts, 1925, is said, by its caption, 
to impose a privilege tax “‘on persons * * * 
and corporations engaged in or carrying 
on the business * * * of selling or storing 
or distributing gasoline * * *” within the 
State at the rate of 2 cents per gallon 
on the gasoline sold or stored, the tax 
“to be used solely in the construction and 
maintenance of a highway system in the 
State.” But section 3 provides: “The 
tax imposed by this Act shall apply to 
persons, firms or corporations, dealers ‘or 
distributors storing any of the products 
mentioned in this Act and distributing 
the same or allowing the same to be with- 
drawn from storage whether such with- 
drawal be for sale or other use * * *.” 
Storage of the gasoline and withdrawal 
of it from storage within the State for 
use or sale, are, as the State Supreme 
_Court has held, the events which, by the 
very terms of the statute, call it into oper- 
ation. Foster & Creighton Co. v. Graham, 
154 Tenn. 412, 420; Quick Service Tire Co. 
v. Smith, 156 Tenn. 96, 102. 

Appellant, an interstate rail carrier, pur- 
chases large quantities of gasoline outside 
the State of Tennessee and brings it into 
the State in tank cars, from which it is 
unloaded and placed in its own’ storage 
tanks. None of it is sold by appellant, 
but all is withdrawn and used by it as a 
source of motive power in interstate rail- 
way operation in Tennessee, Kentucky, 
Alamama and Georgia. Storage of ine 
gasoline is a preliminary step to such use 
in interstate commerce. The tax is as- 
sailed both on the ground that it is im- 
posed on the gasoline while still a sub- 
ject of interstate commerce in the course 
of transportation from points of 
to points outside the State of Tennessee; 
and on the ground that it is in effect 
a tax upon the use of the gasoline in 
appellant’s business as an interstate car- 
rier, and is thus an unconstitutional bur- 
den on interstate commerce. 

The gasoline, upon being unloaded and 


stored, ceased to be a subject of transpor- 


tation in interstate commerce and lost its 
immunity as such from State taxation, 
General Oil Co. v. Crain, 209 U, S. 211; 


Bacon v. Illinois, 227 U. S. 504: Susque- | 


hanna Coal Co. v. South Amboy, 228 U. S. 
665, 669; Hart Refineries v. Harmon, 278 
U. S. 499; Gregg Dyeing Co. v. Query, 286 
U.S. 472. The fact that the oil was, in the 
ordinary course of appellant’s business, 
later withdrawn from storage for use, some 
within and some without the State, part 
of it thus becoming again the subject of 
interstate transportation, did not affect 
the power of the State to tax it all before 
that transportation commenced. Neither 
the appellant, the shippers, nor the car- 
rier, at the time of the the shipment of the 
gasoline from points of origin, arranged 
a destination for any part of the oil other 


than the appellant’s storage tanks in Ten- 
nessee. 


business a variable and undefined part of 


it, when segregated for that purpose, would | forbidden in Helson vy. Kentucky, supra. 


again be transported across State boun- 


Although in the ugual course of | 


| daries, appellant was free to distribute the | 
a case within the appellate jurisdiction of | 


Chapter 67, Tennessee | 


oil either within or without the State for 


use in its its business or for any other pur- | 


pose. As nothing in the transaction be- 
fore the withdrawal from storage in Ten- 
nessee can be said to have given any as- 
certainable part of the gasoline a destina- 


| tion to points beyond the State, the case is 


distinguishable from Carson Petroleum Co. 


| v. Vial, 279 U. S. 95, and Texas & New 


Orleans’ R. R. Co. v. Sabine Tram Co., 227 
U. S. 111. The oil in storage was not a 
subject of interstate commerce and so was 
a part of the common mass of goods with- 
in the State, subject to local taxation. 
General Oil Co. v. Crain, supra; Susque- 
hanna Coal Co. v. South Amboy, supra; 
Bacon v. Illinois, supra; compare Atlantic 
Coast Line R, R. o. v. Standard Oil Co., 
275 U. S. 257. 7 

We cannot say that the tax is a for- 
bidden burden on interstate commerce be- 
cause appellant uses the gasoline, subse- 
quent to the incidence of the tax, as an in- 
strument of interstate commerce. Taxes 
said to burden interstate commerce di- 
rectly when levied upon or measured by 
the operation of interstate commerce or 
gross ‘receipts derived from it, are beyond 
the State taxing power, East Ohio Gas Co. 
v. Tax Commission, 283 U. S. 465, 470; 
Sprout v. South Bend, 277 U. S. 163, 170, 
171; Crew Levick Co. v. Pennsylvania, 245 
U. S. 292, 297, and a tax levied upon the 
use of gasoline in generating motive power 
for a‘ferry boat used exclusively in inter- 
state commerce has been held to be so 
direct and immediate a burden on the 
commerce itself as to be invalid. Helson v. 
Kentucky, 279 U. S. 245. F 

But interstate rail carriers are not 
wholly immune from other forms of non- 
discriminatory State taxation, even though 


the burden of the tax is thus indirectly | 


or incidentally imposed upon the 
state commerce in which they are 
gaged. It cannot be doubted that, when 


| the gasoline came to rest in storage, the 


origin | 


State was as free to tax it, notwithstanding 
is prospective use as an instrument of in- 
terstate commerce, as it was to tax appel- 
lant’s right of way, rolling stock or other 
instruments of interstate commerce, which 
are subject to local property taxes. 
Cudahy Packing Co. v. Minnesota, 246 U. 
S. 450; United States Express Co. v. Min- 
nesota, 223 U. S. 335; Western Union Tele- 
graph Co. v. Gottlieb, 190 U. S. 412; 
Adams Express Co. v. Ohio, 165 U. S. 194, 
220; see General American Tank Car Corp. 


inter- | 
en- | 


| 
| 


Ss. 
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v. Day, 270 U. S. 367; Interstate Buses 
Corporation v. Blodgett, 276 U. S. 245, 
compare St. Louis, San Francisco Ry. Co. 
v. Middlekamp, 256 U. S. 226, 231; St. 
Louis, Southwestern Ry. v. Arkansas, 235 


U. S. 350; Kansas City Ry. v. Kansas, 240 
U. S. 227; Kansas City, etc. R. R. Co. v. 


Stiles, 242 U. S. 111; Southern Ry. Co. Vv. 
Watts, 260 U. S. 519. The power to tax 
preperty, the sum of all the rights and 
powers incident to ownership, necessarily 
includes the power to tax its constituent 
elements. See Bromley v. McCaughn, 280 
U. S. 124, 136-138. Hence, there can be no 
valid objection to the taxation of the ex- 
ercise of any right or power incident to 
appellant’s ownership of the gasoline, 
which falls short of a tax directly imposed 
on its use in interstate commerce, deemed 


Here the tax is imposed on the successive 
exercise of two of those powers, the stor- 
age and withdrawal from storage of the 
gasoline. Both powers are completely ex- 
ercised before use of the gasoline in inter- 
state commerce begins. The tax imposed 
upon their exercise is therefore not one 
imposed on the use of the gasoline as an 
instrument of commerce and the burden 
of it is too indirect and remote from the 
function of interstate commerce itself to 
transgress constitutional limitations. See 
Eastern Air Transport v. Tax Commission, 
285 U.S. 147. F 
Appellant objects that the tax violates 
the Fourteenth Amendment in that it is 
levied as a charge for the use of the high- 
ways which appellant does not use. But 
the levy is a tax, not a toll or charge for 
use of the highways, see Carley & Hamil- 
ton v. Snook, 281 U. S. 66, and the con- 
stitutional power to levy taxes does not 
depend upon the enjoyment by the tax- 
payer of any special benefit from the use 
of the funds raised by taxation. Carley 
& Hamilton v. Snook, supra; St. Louis 
& Southwestern Ry. Co. v. Nattin, 277 U. 
157, 159. The allegations of the bill 
showing that a heavier burden of taxation 
is imposed upon railroads than upon com- 
mon carriers by motor bus, examined in 
the light of the applicable statutes of the 
State, fall short of alleging a discrimina- 
tion forbidden by either the commerce 
clause or the Fourteenth Amendment. 
Affirmed. 
as 
The question of any negligence of 
the railroad, in an action under the 
Federal Employers’ Liability Act for 
the death of an employe of the re- 
spondent railroad, resulting from a 
collision between an electric passenger 
train and a man-powered speeder 
which the employe was riding in the 
performance of his duties as track in- 
spector, was properly a question for 
‘the. jury, together with evidence of 
the jailure of the employe to inquire 
of a station operator, in violation of 
an unwritten rule, as to position of 
trains before starting inspection tour, 
the court ruled. The accident oc- 
curred on a@ blind curve, and the mo- 
torman failed to sound the whistle 
when approaching the curve, in viola- 
tion of written regulations. Both the 
negligence of the railroad and the 
contributory negligence of the em- 
ploye, and not only the latter ques- 
tion, were matters for the jury. 
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Opinion of the Court 
Feb. 6, 1933 

Mr. Justice Roserts 
Opinion of the court. 

The petitioner’s husband, while riding a 
track inspection tricycle, was killed in a 
head-on collision with an electrically op- 
erated passenger train on a single track 
branch of the respondent’s railroad con- 
necting Ithaca and Aubrn, N. Y. The 
line, which skirted the eastern shore of 
Cayuga Lake, was subject to washouts in 
stormy weather. Primarily to protect four 
daily passenger trains, the decedent, 
Rocco, an experienced employe, was as- 
signed to inspect a section extending from 
Ithaca to a point about 7% miles north of 
that city. His schedule required him to 
leave Ithaca at 6:30 a. m., preceding the 
morning northbound train, and to re- 
turn in advance of the 
train; which arrived at Ithaca at 
noon; to go out’ again at 3:30 p. 
m., about an hour and a half be- 
fore the -afternoon train left Ithaca, 
and to return ahead of the train from 
Auburn, which was due at Ithaca at 
8:30 p. m. 

On Dec. 8, 1927, there was a high west 
wind blowing across Lake Cayuga, which 
had driven the waters over the track at 
various points and been the cause of 
washouts and delays. The southbound 
train due at Ithaca at 12:23 p. m. was 
over three hours late. At 3:30 in the 
afternoon Rocco left to cover his inspec- 
tion beat, and was struck by the train 
about a mile from Ithaca, on a blind 
curve, where he could not see the ap- 
proaching train nor the motorman see 
him. 

A rule with which Rocco was familiar 
forbade trackwalkers to occupy the main 
track without first ascertaining from the 
operator the whereabouts of approaching 
trains in both directions. Rocco's prac- 
tice had been to comply with this rule. 
On one or more occasions when he failed 
to do so he had been reprimanded for the 
omission. He must have known on the 
day of the accident that heavy washouts 
had occurred and that the train which 
should have arrived at 12:23 was some~- 
where on the line. It reached Ludlowville, 
eight miles north of Ithaca, the last re- 
porting station prior to reaching Ithaca, 
at 4:14 p.m. This fact Rocco could have 
ascertained if, in compliance with the 
rule, he had inquired of the operator. 

Suit was brought in the Supreme Court 
of New York, under the Federal Employers’ 
Liability Act, by Rocco’s executrix, who 
averred that his death resulted from neg- 
ligent failure to operate the train at 
proper speed, omission to warn him of its 
approach by whistle or bell, and breach 
of the duty to provide him with a safe 
place to work. The defenses were that 
decedent assumed the risk and that his 
negligence barred a recovery. Upon the 


delivered the 


trial a verdict of $15,000 was rendered, | 


which the. jury reduced 40 per cent on ac- 
count of Rocco’s contributory negligence. 











SUPREME COURT DECISIONS 


The Appellate Division affirmed judgment 
for the petitioner (231 App. Div. 323). The 
Court of Appeals ordered that the com- 
plaint be dismissed (259 N. Y. 51). The 
case is here on certiorari from the judg- 
ment of dismissal entered by the trial 
court pursuant to mandate. 

The questions presented are whether 
under the circumstances the respondent 
owed the decedent any duty to warn him 
of the approach of the train, or to keep 
a lookout for him; and whether Rocco's 
disobedience of the rule was in such sense 
the primary cause of his death as to ren- 
der immaterial any neglect on the part 
of the motorman. The Court of Appeals 
decided both questions against the pe- 
titioner. 

Respondent relies on the duty of a per- 
son employed on the.tracks of a railroad 
to exercise vigilance for his own safety, 


and to keep out of the way of moving 
trains, and asserts that the chance of a 
collision was a risk assumed by an em- 
Pploye assigned to work on the roadbed. 


| Aerkfetz v. Humphreys, 145 U. 8S. 418; 
southbound | 


Chesapeake & Ohio Ry. Co. v. Nixon, 271 
U. §. 218. Those cases applied the prin- 
ciple to accidents on a stretch of track 
where the workman’s view was unob- 
scured. Here, according to the proof, the 
curve on which the collision occurred, und 
obstructions at the side of the roadway, 
prevented any but a very short view of 
the track ahead. We think these facts 
required that the jury should determine 
whether the motorman exercised ceason- 
able care to have his train under control, 
to sound a warning before entering the 
curve, and to be on the lookout for work- 
men whose presence might be expected 
on the day in question, when the waters 
of the lake were washing over the tracks 
at this point and inspection and repair 
might be required. Under the authori- 
ties cited the decedent assumed the risks 
ordinarily incident to his employment as 
a track inspector, but in the circumstances 


shown we do not think they included a | 


failure on the part of tlie motorman to 
keep a lookout and to give warning in 
places where the view of one who might 
be expected to be on the track or ap- 


proaching in the opposite direction was | 


shut off and the probability of accident 
was therefore much gieater than where 
the track is straight and the view unob- 
structed. The issues of negligence of the 
motorman and contributory negligence of 
the decedent were for the jury. 

The Court of Appeals held, as matter of 
law, that Rocco’s negligence was the pri- 
mary cause of the accident, and therefore 
the petitioner could not maintain the ac~- 
tion. This ruling was made in reliance 
upon the ‘authorities of which Davis v. 
Kennedy, 266 U. S. 147, Unadilla Valley 
Ry. Co. v. Caldine, 278 U. S. 139, and 
Southern Ry. Co. v. Youngblood, 286 U. 
S. 313, are typical. ‘These were cases 
where a member of a train crew was 
killed as a result of disregarding orders 
to wait at a given point until a train mov- 
ing in the opposite direction had passed. 
In each of them the decedent’s negligence 
was the proximate and efficient cause of 
the accident; in each it was sought to 
show that the fatality was in part due 
to alleged negligence of some other em- 


| 
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ploye in omitting to give the decedent an 
order which would have reminded him 
of the orders previously given and by 
which he was bound. In none was there 
any negligence on the part of employes 
operating the train moving in the oppo- 
site direction, with which the collision 
took place, . 

These decisions are not. controlling in 
the present case. There is no suggestion 
that the pule upon which the respondent 
relies forbade Rocco to start on his in- 
spection trip if he ascertained that the 
approaching train was within seven or 
eight miles of Ithaca. It was his duty to 
make his afternoon trip. The rule re- 
quired no more than that before leaving 
he should acquaint himself with the 
whereabouts of trains on the branch and 
guide himself accordingly. If he had 
made inquiry, whether he should await 
the arrival of the train, or attempt to meet 
it at some point a short distance irom 
that city, was a matter for his decision. If 
the rule had forbidden him to leave un- 
der circumstances such as inquiry by him 
would have disclosed, this case would be 
parallel with those cited, His disregard 
of the rule was none the less an element 
in the case. Whether he was guilty of 
negligence was to be determined in the 
light of all facts he knew, or ought in the 
exercise of reasonable care to have known, 
How he would have conducted himself, and 
what precautions he would have taken 
had he ascertained the exact where- 
abouts of the train, is a matter of specu- 
lation. The_jury adjudged him guilty of 
contributory negligence and moulded its 
verdict accordingly. But it was open to 
the jury, as above shown, to find that 
the motorman of the train was also guilty 
of negligence which contributed to the 
collision. Rocco’s infraction of the rule 
was a concurrent cause, but may not in 
any proper sense be held the primary 
cause of the accident. His negligence did 
not preclude a finding by the jury that 
his death was in part due to the negli- 
gence of the respondent’s servants. The 
act imposes liability upon fhe carrier for 
injury or death resulting “in whole or in 
.part” from the negligence of any of its 
officers, agents or employes (U. S. C, Tit. 
45, Section 51). ; 

The judgment is reversed and the cause 
remanded for further proceedings not in- 
consistent with this opinion. So ordered. 

Mr, Justice McReynolds and Mr. Jus- 
tice Butler are of opinion that the judg- 
ment should be affirmed, 

xkx«* 


An insurance company, it was held, 
was not entitled to deduct interest ac« 
crued and unconditionally credited to 
policyholders during 1926, subject to 
withdrawal on demand, from gross in- 
come of the company for such ycar 
when not actually withdrawn by the 
policyholders, under provisions of sece 
tion 245 of the Revenue Act of 1926, 
Section 245 provides that life insure 
ance companies are entitled to deduct 
from gross income “interest paid or 
accrued within the taxable year.” 
Petitioner, which reported on the basis 
of actual receipts and disbursements, 
was entitled to deduct from its gross 
income only such sums as\it actually 
disbursed. 
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Opinion of the Court 
Feb. 6, 1933 

Mr. Justice Roserts delivered the opin- 
ton of the court. 

The question in this case is whether 
the petitioner, a Massachusetts life in- 
‘surance company operating on the inu- 
tual level premium plan, is entitled, uncer 
section 245 of the Revenue Act of 1926 
(Note No. 1), to deduct from its gross in- 
come, as interest paid, the amount of in- 
terest credited to its policyholders during 
the taxable year, but not withdrawn by 
them. 

Petitioner agrees to repay a _ portion 
of its receipts to policyholders in the 
form of dividends. The policies provide 
that these dividends, when declared, may 
at the option of the insured be with- 
drawn in cash, applied as premium pay- 
ments, or allowed to remain on deposit 
with the company at interest. If the last 


| duction of: 


the gross income, less certain enumerated 
deductions. Paragraph (8) 
“All interest paid or accrued 
within the taxable year on its indebted- 
ness, except on indebtedness incurred or 


continued to purchase or carry obligations | 


or securities * * * the interest upon which 
is wholly exempt from taxation under 
this title.” 

The language of paragraph (8) with re- 
spect to interest paid or accrued on in- 
debtedness is precisely the same as that 
employed with respect to deductions al- 
lowed to individuals by section 214 (a) (2) 
(Note No. 4) and to corporations by sec- 
tion 234 (a) (2) (Note No. 5). 
200 (d) (Note No. 6) enacts that “The 
terms ‘paid or incurred’ and ‘paid or ac- 


| crued’ shall be construed according to the 


alternative be chosen the dividends and | 


interest accumulate; interest being added 
“to the accumulated sum at the end of 
each policy year. The dividends and all 
‘accrued interest thereon may be withdrawn 
at any time on demand. Of the total 
which became due policyholders in 1926 
as interest on sums so left with the com- 


method of accounting upon the basis of 
which the net income is computed under 
section 212 or 232.” * * * The sections 
mentioned are those applicable to indi- 
viduals and to corporations generally; 
neither deals with insurance companies, 
which, as above said, are treated exclu- 
sively in sections 242 to 247, inclusive. 

In the light of these provisions the peti- 
tioner insists that insurance companies are 
forbidden by the terms of the statute to 
keep their accounts and make their re- 
turns by the accrual method, but must 
report on the cash basis. Hence it is 
claimed the words “paid or accrued,” as 
applied to interest, cannot grant an option 


in the matter of returns, depending upon | 


whether the insurance company keeps its 
accounts on a cash basis or on an accrual 
basis, as in the case of other taxpayers, 
since the company has no choice in this 
respect; that the word “accrued” cannot 
be read out of the statute or left without 


| meaning or effect; and that the phrase is 


pany, $544,964.40, the portion not with- | 


drawn, was credited in appropriate 
amounts to the individual accounts of the 
policyholders during that year. In its tax 
return the petitioner deducted as intevest 
paid the amount so credited. Interest 
actually withdrawn during 1926 totaled 
$248,405.97, some of which was credited to 
the policyholders in that year, but 
greater portion of which had accrued prior 
to 1926, and had been credited in the re- 
spective years of accrual. No dedtction 
was taken for this sum. The Commis- 
sioner disallowed the claimed deduction, 
and allowed in lieu thereof the amount of 
interest actually withdrawn in 1926. The 
resulting additional tax was paid under 
protest, a claim for refund filed, and, the 
Commissioner having failed to act upon 
the claim, suit was brought in the Court 
of Claims to recover the amount. That 
court dismissed the petition (Note No. 2) 
and we brought the case here by ceriioreri. 
- The earlier Revenue Acts made no dis- 
tinction, in the method of computing the 
tax, between insurance companies dtid 
other corporations. The Act of 1921 and 
those subsequently adopted 


employed to describe and allow deduction 
of interest accrued on dividends left with 
the company. 

The Government replies that prior to 
1921 there was no statutory direction as 
to how insurance companies’ returns 
should be made; a regulation required them 
to be upon the cash basis; when new sec- 
tions were inserted in the Act of 1921 as 
to insurance companies the , phraseology 
with respect to interest deductions of in- 


| dividuals and corporations generally was 


the | 


lifted bodily out of the sections applicable 
to individuals and corporations and in- 
serted in these new sections; as the act 
does not permit insurance companies to 
account on the accrual basis, only interest 
paid is deductible, and the term “accrued” 
has no avplication. It further points to 
a regulation adopted immediately upon 
the passage of the Act of 192¥ and carried 


forward in the regulations under the Acts | 


of 1924 and 1926. 
(Note No. 7.) 

“The deduction allowed by section 
245(a) (8) for interest on indebtedness is 
the same as that allowed other corpora- 


This regulation is: 


tions by section 234(a)(2) (see articles 561 | 


and 121), but this deduction includes item 
18 of the disbursement page of the an- 


| nual statement of life companies to the 


embodied | 


special and separate provisions respecting | 


such companies. (Note No. 3.) In the Act 
of 1926, with which 
cerned, the applicable sections are 242 to 
247, inclusive, the first four dealing with 
life companies. Section 244 defines gross 
income as the amount received during the 
taxable year from interest, dividends and 
rents. Section 245 defines net income as 


we are here con- | 


extent that interest on dividends held on 


No. 1.—44 Stat. 9. 47. 
Note No. 2.— —+C. Cls. . 
3.—Rev. Act 1921, sections 242-247, 
261: Rev. Act. 1924, sections 242-247, 43 
288; Rev. Act 1926, sections 242-247, 44 
47; Rev. Act 1928. sections 201-205, 45 
Stat. 842; Rev. Act 1932, sections 201-205, 47 
Stat. 223. 
Note No. 4.—44 Stat. 
Note No. 5.—Thbid., 41. 
Note No, 6.—Ibid., 10. 


Stat. 
Stat. 


26. 


permits de- | 


Section | 


| & N. R. Co. v. 
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| deposit and surrendered during the tax- 
able year is included therein.” : 

Item 18 of the disbursement page of 
| the annual statement of insurance com- 
| panies includes the amount of interest 
actually paid policyholders, whereas ac- 
crued interest credited and not withdrawn 
is shown in item 22 on page 5 of the stand- 
ard form of report. Insurance companies 
have without exception complied with the 
regulation and taken a deduction only for 
interest paid. The right to deduct in- 
terest credited to policyholders but not 
withdrawn is now asserted for the first 
time. 

The Congress in the Revenue Acts of 
1928 and 1932 reenacted Section 245 with- 
out alteration. (Note No. 8.) This action 
was taken with knowledge of the con- 
struction placed upon the section by the 
official charged with its administration. 
If the legislative body had considered the 
Treasury interpretation erroneous it would 
have amended the section. Its failure so 
| to do requires the conclusion that the 

regulation was not inconsistent with the 

intent of the statute (National Lead Co. 

v. United States, 252 U. S. 140, 146; Poe 

v. Seaborn, 282 U. S. 101, 116; McCaughn 

v. Hershey Chocolate Co., 283 U. S. 488, 

492; Costanzo v. Tillinghast, 287 U. S.—) 

unless, perhaps, the language of the act 

is unambiguous and the regulation clearly 
inconsistent with it. Compare Louisville 
United States, 282 U. S. 
740, 757-8. The petitioner insists thet the 
statute needs no interpretation and _ its 
plain mandate should be enforced. But 
on examination the proper application 
of the section is not so clear as is claimed. 

The regulations of the Treasury under 
all the Revenue Acts since 1916 have re- 
quired taxpayers to report on the cash or 
accrual basis, depending on which method 
was pursued in their accounting. (Note 
No. 9.) Since the adoption of the Reve- 
nue Act of 1921 the requirement has been 
statutory. It is settled beyond cavil that 
taxpayers other than insurance companies 
may not accrue receipts and treat ex- 
penditures on a cash basis, or vice versa. 
Nor may they accrue a portion of income 
and deal with the remainder on a cash 
basis, nor take deductions partly on one 
and partly on the other basis. Congress, 
we think, did not intend to make an ex- 
ception of insurance companies. If they 
are not allowed to account on an accrual 
basis for interest owed them there is no 
reason for permitting them to treat in- 
terest owed by them on any different 
basis. The very paragraph (8) on which 
petitioner relies as defining interest cred- 
ited but not paid, by the use of the word 
“accrued,” recognizes that insurance com- 
panies may have indebtedness of other 
sorts, such as that arising from borrowings 
to carry securities. Since the company 
is required to treat interest received on 
a. cash basis, it ought not have the privi- 
lege of accruing interest owed. That 
privilege must be accorded, if petitioner is 
right. We think the result weuld be un- 
reasonable and is not intended by the 
act. 

We are referred to a regulation which 
provides: “Income which is credited to 
the account of or set apart for a taxpayer 


Note No. 7.—Treasury Regulations 62, Art. 
685 (3). See Regulations-65, Art. 685(3); Reg- 
ulations 69, Art, 685(3). 

Note No. 8.—See note 3, supra. 

| Note No. 9.—Regulations 33 (1918 Ed.), Arts. 
| 126. 180: Regulations 45, Arts. 23, 1533. 
| Note No, 10.—Regulations 69, Art. 51. 
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and which may be drawn upon by him 
at any time is subject to tax for the year 
during which so credited or set apart, al- 
though not then actually reduced to pos- 
session.” (See Note No. 10.) It is argued 
that the regulation requires the policy- 
holder to report interest credited to him 
as received in the year of credit. The 
conclusion drawn is that if the credit is 
income to the insured it must constitute | 
@ “constructive payment” by the com- 
pany. In this view the transaction is said | 
to come within the term “paid” and we 
may disregard the word “accrued.” This 
regulation has, however, not been applied 
in any case where income has been cred- 
ited to another by a taxpayer employing 
the cash receipts and disbursements | 
method of accounting; and specifically it 
has not been invoked to require policy- 
holders to report as income the dividends 
or interest credited to them in cases such 
as this. No tax is demanded of them 
until actual receipt of the money. *The 
constructive payment theory is, we think, | 
untenable. 

We conclude Congress did not intend by 
the use of the word “accrued” in section 
245 (a) (8) to permit the deduction of 
interest on poiicy dividends credited but 
not paid during the taxable year. | 

The judgment of the Court of Claims is | 
affirmed. So ordered. 

x**wx* 

The court denied the claim of the 
intervenor, Liberty Trust Company, 
assignee of mortgages on two vessels, 
against the United States for the cost 
of repairs to the vessels made after 
their period of requisition by the Gov- 
ernment and paid by the mortgagee. 
After the requisition period, and be- 
fore repairs were made, the mort- 
gagors and the United States made 
a survey of the vessel and the 
United States in a settlement with the 
mortgagors gave credit to the latter 
for the estimated cost of recondi- 
tioning. The United States was not 
liable for compensation for any in- 
jury to the mortgagee’s interest, the 
court ruled. 
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and Jesse R. FittmMan with him on the 
brief), for petitioner; Appison C. BurN- 
HAM (ALBERT T. GOULD, ALFRED P, LOWELL 
and CuHarLEs H. Braptey with him on 
the brief), for intervenor. 


ACME 


of 


Opinion of the Court 
Feb. 6, 1933 


Mr. Justice Srone delivered the opinion 
of the court. 

This case is here on certiorari, granted 
on petition of the Government, — U.S. —, 
to review a judgment of the Court of 
Claims in favor of the intervenor, the Lib- | 
erty Trust Company, respondent here. 
74 Ct. Cls. 82. The suit was brought by 
Acme Operating Corporation, as plaintiff, 
to recover just compensation alleged to be 
due to it as the charterer of two steam- 
ships, the “James S. Whitney” and the | 


| June 15, 

| Court of Claims dismissed the petition of 

| the plaintiff, but gave judgment for the 
intervenor, which claimed as the assignee | 


| April 27, 1918, shortly before the maturity 
| of the mortgages, the use of the vessels | 
was requisitioned by the Shipping Board. | 


| Ships at the time of requisition. 
compensation due “for the requisitioning” | 
| of the vessels exceeded the debt 


| judgment 
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“H. M. Whitney,” the use of which was 
requisitioned in behalf of the Government 
by the Shipping Board, under the Act of 
1917, c. 29, 40 Stat. 182. The 


and successor in interest of the Fidelity 
Trust Company, mortgagee of the two ves- 
sels. 


giving judgment for the intervenor. 

The vessels were each subject to a mort- 
gage of the Fidelity Trust Company, later 
assigned. to theintervenor. The owners 
chartered them to the Acme Corporation, 


time, they were placed in repair yards for 
alteration and repairs, the cost of which 
for each ship was paid only in part. On 


Having been arrested under libels in ad- 
miralty by the construction companies for 


| the balance due for the repairs, they were 


released to the Government by court 


| orders. 


Aug. 12, 1918, the United States, through 
the Shipping Board, entered into a con- 
tract with the owners of the ships and 
the mortgagee, predecessor in interest of 


| the intervenor, by which it was provided | 


that the Government should retain from 


| the amounts which would otherwise be 
|; due as just compensation for the use of | 
the vessels, its expenditures in behalf of | 
| the owners, for transporting to their desti- 
in the | 
| sition charters was, in effect, a destruce 


nations the cargoes which were 
If just 


to the 


Government, the Government was au- 


| thorized to apply the excess to the pay- 
| ment of the mortgages and liens on the 


vessels. It was also pivvided that if the 
ships should be released from the requisi- 
tion or returned to the owners before the 


| Government should be fully reimbursed 
| for carrying the cargoes forward to desti- 


nation, the Government should have liens 


| upon them for the amount of the unpaid 


balance, which the owners and the mort- 


| gagee agreed should be superior to the 
| mortgage liens, 


In December, 1918, requisition charter 
parties between the Government and the 
owners of the ships were executed as of 
the date of the requisitions. The charter 
parties are not set forth in the findings, 
but they provided that “the owner accepts 
this requisition charter in full satisfaction 
of * * * all claims * * * against the United 
States arising out of the requisition” and 
accepts the compensation provided by the 
charter parties 
tion required by law.” 

The ships were subsequently released 
by the Government and returned by the 
Board to the owners, the “H. M. Whitney” 
on July 8, 1919 and the “James S. Whit- 
ney” on July 10, 1919. They were placed 
in dock for repairs and reconditioning, 
upon completion of which they were re- 
moved by the agent of the owners and 
Fidelity Trust Co., the mortgagee. The 
court below found that the Fidelity “ad- 
vanced and paid,” for the account of the 


| owners of the two vessels, a total of $129,- 


299.76 “for sundry services and materials 
in connection with” the repairs, and gave 
for the intervenor for that 
amount. 


A final accounting was had between the | 


The sole question presented by the | 
petition is whether the court was right in | 


“as the just compensa- | 
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owners and the Government which the 
court below found to be correct. The ac- 
count, after crediting to the owners $87,- 
706.84, the estimated cost of recondition- 
ing the ships as fixed by a survey, showed 
a balance of $77,068 still owing to the 
Government for delivering the cargoes 
which were in the ships at the time of 
requisition. The total amount due the 
Government at the time the vessels were 
returned thus exceeded the claim of the 
intervenor. In September, 1920, the Fi- 
delity Trust Company became financially 


| embarrassed, was taken over by the Massa 


chusetts Commissioner of Banks, and, in 


| plaintiff below, and, at about the same | April, 1921, its assets were transferred to 


| the intervenor which, for purposes of the 


present litigation, may be regarded as 


| standing in its stead. : 


The court below held that the iequisi* 
tion of the use of the ships when they 
were in the custody of the admiralty court 
and when the mortgagee was neither in 
possession nor entitled to possession, did 
not entitle the mortgagee to compensa- 
tion; kut it nevertheless held that the 
intervenor was entitled to recover the 
$129,297.66, which it expended to repair 


| the vessels after their return by the Gov- 


ernment, on the ground that “the injury 
to the vessels themselves was an injury 
to the res” on which the intervenor held 
a mortgage. In this we think. it was in 
error. 

The intervenor endeavors to support the 
judgment below on the grounds that the 


| injury or depreciation of the vessels while 


in use by the Government under the requi+ 


tion of them pro tanto, which in itself 
operated as a requisition of the mortga- 


| gee’s interest, for which just compensa- 


tion must be paid (see United States v. 
Welch, 217 U. S. 333, 339; A. W. Duckett & 
Co. v. United States, 266 U. S. 149, 151) 
and that in any case, the mortgage2’s se~ 
curity was impaired to the full text of 
the damage done, and it is entitled to re- 
cover the cost to it of rehabilitating its 
security by reconditioning the vessels. 

It is unnecessary to consider in deiail 
numerous objections raised by the Gov- 
ernment to the soundness of these con- 
tentions and to the sufficiency of the 
findings to support them, if sound. It is 
enough that the agreement of Aug. 12, 
1918, between the United States, the 
owners of the vessels and the mortgagee, 
which is binding on the intervenor, con- 
templated that the Government should be 
reimbursed in full for its transportation 
charges from “the compensation ‘due for 
requisitioning” the vessels, before any pay- 


| ments of compensation should be made to 


the mortgagee. To this end, the agree- 
ment provided that in the event that the 
steamers were returned before the Gov- 


| ernment was fully paid for carrying the 


cargoes, the Government should have “and 
there are hereby created liens upon said 
steamers and both of them, for the amount 
of the unpaid balance * * * whieh 
amount shall be forthwith due and pay- 
able on the release of said steamers or 
either of them, and which liens the ‘parties 
* *  * agree shall be superior to the 
mortgage liens.” We think the effect of 


| this agreement was to confer upon the 


claim of the Government priority over 
that of the mortgagee. The .superiority 
of the Government’s claim to that of the 
mortgagee is certainly not affected by the 
fact that the vessels have been returned 
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and the mortgagee seeks not the full 


amount of its mortgages, but the amount | 
in which it contends its interest has been | 


destroyed or its security impaired. 

When the vessels were returned, $164,- 
775.38 was due the Government for un- 
paid transportation charges. The Govern- 
iment has credited upon its claim the cost 
of repairs found reasonable by the survey, 
587,706.84. But even if the full amount 
of $129,297.66, claimed by the intervenor 
to represent the damage to the vessels 


while in the service, be regarded as due 
to the owners and mortgagee as their 
interests may appear, the most that the 
mortgagee can ask is that the Govern- 
ment’s prior claim be reduced by that 
amount. Even if that is done, the Gov- 


ernment’s claim is not satisfied, or its | 


lien discharged. Hence, there is no foun- 
dation upon any theory for the recovery 
of a2 money judgment against the Gov- 
ernment by the intervenor, as mortgagee. 

The intervenor seeks also to sustain its 
recovery upon the ground that it owns 
the construction liens for repairs and al- 
terations of the vessels before they were 
requisitioned. The findings show that the 
claims of the construction companies 
were acquired by the Fidelity Trust Com- 
pany and, in 1921, transferred to the in- 
tervenor along with the other assets of 
that company. But no claim founded 
upon these construction liens was as- 
serted by the intervenor’s petition or con- 
sidered by the court below. The case 
was decided, as it was evidently tried, on 


the basis of intervenor’s claim upon its | 


mortgages. The status of the liens at the 


time of the trial is neither zevealed by | 


the findings nor mentioned in the opinion; 
the findings do not admit of a deter- 
mination of their validity. The vessels 
were placed in full repair by the mort- 
gagee; to the extent that they were re- 
paired before the liens were assigned, the 
lienors could have had no rights against 
the Government for the impairment of 
their security and they transferred none 
by the assignments. There is no finding 
which shows to what extent the repairs 
had been made at the time of the assign- 
ments, although it appears that some of 
them, at least, were then compicted. The 
intervenor does not say and cannot, oh 
these findings, that it made the repairs 
to protect the security of the liens rather 


than that of its own mortgages, which | 


are subordinate to the claims of the Gov- 
ernment. Accordingly, there is no basis 
in the findings for contending that the 


intervenor stands in any better position | 
‘as the holder of the construction liens | 


than it does as mortgagee. 
Reversed. 
* * 


The petitioner was entitled to dam- 
ages for injury to its car Yloat moored 
at respondent’s terminal, occasioned 
solely by the negligence of respond- 
ent’s tug, the court ruled. It held 
that notice sent to but not acknowl- 
edged by petitioner some four years 
previously that respondent would not 
be liable for damages to floating 
equipment lying at its terminal was 
not a bar to recovery. The fact that 
both are common carriers engaged in 
interstate commerce and petitioner’s 
car float was received in connection 

, with transportation in interstate com- 


SUPREME COURT DECISIONS 


merce of freight cars and freight was 
declared to inhibit such a limitation 
of liability. 


New York CENTRAL RAILROAD Co., RTC., 


v. 
Tua “TAaLIsMAN,” THe Lone Istanp RalL- 
ROAD COMPANY. 
Supreme Court of the United States. 
No. 286. 
On writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit. 

Leonarp J. Matreson (D. RocGer ENGLAR 
and Cuiive C. Hanpy with him on the 
brief), for petitioner; CHauncey I. CLARK 
(Pavut Trson with him on the brief), for 
respondent. 


Opinion of the Court 
Feb. 6, 1933 


Mr. Justice BuT.er delivered the opinion 
of the court. 
This is a suit in admiralty brought by 


petitioner in the southern district of New 
York against the tug “Talisman,” of which 
respondent is the owner and claimant, 
to recover damages to carfloat No. 37 be- 
longing to petitioner. The case was si®- 
mitted on an agreed statement of facts. 

Petitioner and respondent, were com- 
mon carriers engaged in interstate com- 
merce. The damages resulted from a col- 
lision Oct. 29, 1926, between petitioner’s 
carfloat No. 58 while in tow of the “Talis- 
man” and carfloat No. 37 which was 
moored in a carfloat bridge of respond- 
|-ent’s terminal at Long Island City. The 
collision was occasioned solely by the 
negligence of the “Talisman” and those in 
charge of her. Respondent received No. 
37 at the terminal named in connection 
with the transportation in interstate com- 
merce of freight cars and freight. Peti- 
tioner had received by registered mail 
from respondent a notice dated July 31, 
| 1920. 

“We beg to inform you that it has. be- 
come necessary to cease being responsible 
for vessels lying at our terminals, Long 
Island City and Bay Ridge, Brooklyn. On 
and after Sept. 1, 1920, the following con- 
ditions will apply to all floating equip- 
ment lying at Long Island Railroad Com- 
pany terminals, Long Island City and Bay 
Ridge, Brooklyn: All vessels, floats, craft 
or any kind of floating equipment, lying 
at the Long Island Railroad terminals, 
Long Island City or Bay Ridge, Brooklyn, 
are at the risk of the vessel, float or craft. 
This company will not be responsible for 
any damage received by said floating 
equipment while lying at the above men- 
tioned terminals, whether said damage 
arises through the negligence of this com- 
pany and/or its employes, or through other 
causes. This notice applies to all floats 
whether in charge of a floatman or not, 
while lying moored at the Long Island 
Railroad Company terminals, Long Islan@ 
City or Bay Ridge, Brooklyn.” * 

Petitioner had made no reply to the 
notice. 

The district court held respondent lia- 
ble. 52 F. (2d) 691. The circuit court of 
appeals reversed. 57 F. (2d) 144. 

Petitioner and respondent were con- 
necting carriers. As such, each in the 
discharge of its duties to the public, owed 
to shippers of freight in its possession 
destined to points on or routed over the 
railway of the other the duty to deliver to 
the connecting line for further transpor- 
| tation; and each was correspondingly 





| bound to receive and carry. Railroad Co. 
v. Manufacturing Co., 16 Wall. 318, 324. 
Myrick v. Michigan Central R. R. Co., 107 


U. 8. 102, 106. Dunham v. Boston & 
Maine, 70 Me. 164, 170. A., T. & S. Rail- 
road v. D. & N. O. Railroad, 110 U. 8. 
667, 683. Andrus v. Columbia & Okano- 
gan Steamboat Co., 47 Wash. 333, 338. 
Such carriers were not bound under the 
common law to make track connections. 
Wisconsin é&c. R’d Co. v. Jacobson, 179 
U. S. 287, 296. A, T. & S. F. Railroad 
v. D. & N. O. Railroad, supra. The In- 
terstate Commerce Act empowered the 
Commission to require such connections. 
Alabama Ry. v. Jackson Ry., 271 U. 
S. 244. 

And section 3 (3) provides that all car- 
riers shall, according to their respective 
powers, “afford all reasonable, proper, and 
equal facilities for the interchange of traf- 
fic between their respective lines.” Re- 
spondent’s terminal and carfloat bridge 
constituted the place and means long used 
for such interchange. It is not suggested 
that, at the time of the collision, peti- 
; tioner’s carfloat was not where respondent 
intended to have it brought or that peti- 
tioner could have selected any other place 
or means. It was not free elsewhere to 
tender the traffic. In view of the duty 
put upon respondent by the policy of the 
law, it was bound to exercise reasonable 
care for the safety of petitioner’s carfloat 
while engaged in delivering and receiving 
traffic. Bennett v. Railroad Co., 102 U. S. 
577. Woodruff v. Painter & Eldridge, 150 
Pa. 91, 96. 

But respondent insists that, if dissatis- 
fied with the terms of the notice it sent, 
petitioner’s remedy was to appeal to the 
Interstate Commerce Commission for re- 
lief under par. (4) of section 3. That 
position is not tenable. The place and 
bridge furnished by respondent for inter- 
change are not terminal facilities within 
the intention of that paragraph. The 
expression “terminal facilities, including 
main-line track or tracks for a reasonable 
distance outside of such terminal, of any 
carrier” does not include mere interchange 
facilities. Petitioner’s use of respondent’s 
property involved no taking requiring the 
ascertainment of just compensation as 
provided in that paragraph. Pennsylvania 
Co. v. United States, 236 U. S. 351, 368. 
Moreover, the requirement in par. (3) that 
carriers shall furnish “equal” facilities for 
interchange negatives the suggestion that 
par. (4) applies. 

For the better discharge of their duties, 
these public servants were required by the 
act to cooperate in effecting interchange 
of traffic. Respondent could not by its 
own act relieve itself of any duty imposed 
upon it by law or arising out of the na- 
ture of its undertaking in respect of the 
required interchange. It was powerless 
by mere announcement to fix the terms on 
which it would participate with petitioner 
and other connecting carriers in effecting 
such interchange. It cites Sun Oil Co. v. 
Dalzell Towing Co.,— U. 8S. —. But the 
towage company was not bound to render 
the service there involved and was not a 
common carrier or liable as such. That 
case, and the cases cited which arose 
under contracts for towage, plainly have 
no application to the question under con- 
sideration. Here the respondent’s duty to 
petitioner arose out of the law governing 
its occupation. Petitioner made no re- 
ply to the notice sent it by respondent, 
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In view of the character of respondent’s 
duties, no contract can be implied from 
petitioner's silence. That quite as rea- 
sonably may be deemed to imply, if any 
implication is to be drawn, that petitioner 
intended to stand on its rights and not to 
surrender them. And, as respondent was 
not in position to dictate terms, petitioner 
was under no obligation to repudiate those 
proposed or to reply in any manner to 
the notice. New Jersey Steam Navigation 
Company v. Merchants’ Bank, 6 How. 344 
383. Hollister v. Nowlen, 19 Wend. 234, 242, 
246. York Company v. Central Railroad, 3 
Wali. 107, 113. Railroad Co, v. Manu- 
facturing Co., supra, 329. Judson v. West- 
ern Railroad Corporation, 6 Allen 487, 
490-491. Gott v. Dinsmore, 111 Mass. 
45, 52. 
x«w* 

An ad valorem tax on the shares of 
stock of petitioner State bank, located 
in Montgomery, Ala., based on 60 per 
cent of the actual value, is not viola- 
tive of the equal protection clause of 
the Fourteenth Amendment, the court 
held, because the shares of stock of 
national banks and shares of other 
competing corporations and monied 
capital coming into competition with 
State banks are not subjected to an 
ad valorem tax or are exempt from 
taxation, 


Union Bank & Trust CoMPANY 


R. C. PHELPs, ETC. 
Supreme Court of the United States. 
No. 346, 

On writ of certiorari 
Court of Alabama. 

Wiiitam B. WHITE and Joun S. COLEMAN 
for petitioner; THomas E. KNIGHT JR., 
Attorney General of Alabama, and 
Frontis H. Moore, Assistant Attorney 
General, for respondent. 


Opinion of the Court 
Feb. 6, 1933 


Mr. Justige: McReyNoips delivered the 

opinion of the court. 

Union Bank & Trust Conipany, the pe- 
titioner, organized under the laws of Ala- 
bama and located in Montgomery County, 
receives deposits and carries on a general 
commercial and savings bank business. 
It sued respondent-in a State court to re- 
cover $2,521.69, alleged to have been il- 
legally exacted as taxes assessed for the 
year ending Sept. 30, 1931. The assess- 
ment followed section 6, Revenue Act of 
Alabama, 1923 (General Acts, 1923, 152), 
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stantial competition with petitioner, which 
were either untaxed or definitely ex- 
empted. ‘ 

The Federal court has ruled that shares 
of National Banks in Alabama could not 


be subjected to taxation under section 6, 
Act of 1923, since the tax was not laid in 


| confirmity with section 5219, U. S. Rev. 
| Stats., as amended by the Acts of March 


4, 1923, c. 267, 42 Stat. 1499, and March 
25, 1926, c. 88, 44 Stat. 223, which only 
permits taxation of shares of national 


banking associations at a rate no greater | 


than the one required of other moneyed 
capital in the hands of individual citizens 
coming into competition with the business 
of such associations. The State officers 
had accepted these decisions as correct 
delarations of the law. 
Petitioner based its claim to 


{ upon the theory that the tax assessed 


to the Supreme | 


against its shares had been exacted in 
violation of the equal protection clause 
of the Fourteenth Amendment; also in 
violation of Secs. 211 and 217, Constitu- 
tion of Alabama, which provide that all 
taxes shall be assessed in exact propor- 
tion to value and the property of private 
corporations, associations, and individuals 
shall be: taxed at the same rate. 

The trial court gave judgment for pe- 
titioner. The Supreme Court reversed 


this action and denied any recovery, hold- | 


ing that the Legislature had not exceeded 
its powers in making classifications and 
exemptions; and, specifically, that there 
was no violation of the Federal Constitu- 
tion. 

Only the Federal question is before us. 
Was the petitioner denied equal protection 
ot the laws? 


Because of existence within the State 


of untaxed moneyed capital and shares | 


of corporations in actual competition with 
national banks, the shares of the latter 
during the years in question were not 


| subject to ad-valorem taxation under Sec- 
| tion 6, Revenue Act of 1923, or otherwise. 


which directs—‘“Every share of any incor- | 


porated bank or banking association in- 
corporated under the laws of this State, 
or any other State, or of the United States, 
shall be assessed for taxation in the 
county, and in the city or town where such 
bank is located at 60 per cent of its fair 
and reasonable market value.” 

During 1930, 1931 and 1932 there ,were 
building and loan associations, industrial 
,loan companies and corporations, and in- 
dustrial banks in Montgomery County 
which loaned money in substantial com- 
petition with petitioner to the extent of 
hundreds of thousands of dollars the 
shares and the capital of which were ex- 
empted from ad valorem taxes. ~ Also, 
there were mortgage companies and cor- 
porations and individuals, persons, firms 
and associations engaged in like business 


and employing moneyed capital to the ex- | 


tent of many thousands of dollars in sub- 


And the State Supreme Court so held. 

We cannot say that the State Legisla- 
ture exceeded its power to make reason- 
able classification when it directed that 
moneyed capital or the property and 
shares of building and loan associations, 
industrial loan corporations, industrial 
banks, mortgage companies, etc., should be 
exempt from ad-valorem taxation or taxed 
on a different basis from the one pre- 
scribed for banks accepting deposits and 
doing a general commercial businesS not- 
withstanding actual competition between 
them. 

Mere competition between them is not 
enough to show two concerns must be 
burdened alike. The State Legislature 
reasonably might have determined that 
there was fair ground for distinction; and 
upopn the record we may not hold that 
its action was arbitrary, capricious or 
wholly unreasonable. 

There was sharp disagreement in the 
court below, but none of the judges sug- 
gested disapproval of the view just stated. 
The minority did not discuss the Fed- 
eral question, but found violation of the 
uniformity clause of the State Constitu- 
tion. 

The doctrine applicable here was re- 
cently expounded in Ohio Oil Co. v. Con- 
way, 281 U. S. 146, 159, and need not be 
restated. 

Counsel for petitioner stoutly maintain: 


recover , 
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long to the same species of property. Not 
only are they essentially similar, but for 
many years the Revenue Statutes of Ala< 
bama have put them in the same category, 
Under the scheme of taxation presentiy 
existing in the State, National bank 


shares escape assessment while shares of 
State banks are subject thereto. Conse- 
quently, the latter are deprived of the 
equal protection of the laws guaranteed 
by the Fourteenth Amendment. 

A sufficient answer is that within the 
ihtendment of the Fourteenth Amendnient 
shares of National and State banks are 
not essentially the same when considered 
in connection with taxation. Nor do tney 
become so merely because the State has 
attempted to subject them to like treat- 
ment. 

The several States lack power to tax 
National bank shares except as expressly 
permitted by Congress. Owensboro Na- 
tional Bank v. Owensboro, 173 U. S. sé4, 
668; Des Moines National Bank v. Fair- 
weather, 263 U. S. 103, 106; First National 
Bank v. Anderson, 269 U. S. 341, 347. This 
is enough to negative the idea that shares 
of National and State banks are essen- 


. tially the same for purposes of taxation. 


And the Alabama Supreme Court has held 
that under her Constitution, althougn the 
legislature may have included them in the 
same class of taxable objects, there is 
permissible distinction between them. 
To-accept the doctrine that as the 


| States can only tax a Federal instrumen- 


tality when permitted by Congress, there- 
fore they can not tax competitors of such 
instrumentalities within their general 
jurisdiction in some other fashion without 
violating the Fourteenth Amendment 
would be both illogical and destructive 
of their proper independence. 

Such instrumentalities are exempted 
from State taxation without the express 
consent of Congress, by the Federal Con- 
stitution. They are of a class wholly dis- 
tinct from the property of ordinary cor- 
porations or individuals and this fact 
cannot be disregarded by the State. If 
the State sees fit to tax unrestricted prop- 
erty within her jurisdiction and to omit 
national bank shares, the classification 
cannot be said to be arbitrary and wholly 
unreasonable—the basis of it is plain 
enough. It may be vastly more important 
for the State to omit national bank shares 
and tax ordinary moneyed capital accord- 
ing to a plan not permissible in respect 
of national bank shares rather than con- 
form to the standard prescribed by Con- 
gress. There is nothing to indicate that 
Congress ever supposed that mere establish- 
ment of a national bank within a State 
could upset the scheme for taxation, there- 
tofore entirely proper, by producing con- 
flict with the Fourteenth Amendment. 
This view would subject the taxing power 
of the State to the will of Congress far 
beyond what is necessary for the protec- 
tion of Federal agencies. The constitu- 
tional inhibition against taxing these 
agencies does not abridge the taxing power 
of the several States in respect of other 
property. The implied exemption is a 
shield for Federal agencies—not the source 
of congressional power to control State 
action in respect of other matters. 

Iowa-Des Moines National Bank Vv. 
Bennett, 284 U. S. 239, much relied upon 
by petitioner, is not controlling—the cir- 


Shares of State and National banks be- | cumstances and issues there involved wer 
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wholly different from those here presented. 
The Iowa Supreme Court found, or as- 
sumed, and this was accepted here, that 
through the wrongful action of the State 
taxing officials the complaining banks 
had been subjected to intentional, 


bitrary and systematic discrimination 


through assessments greatly in excess of | 


those imposed upon competing moneyed 


capital; and the unequal exactions com- | 


plained of were in violation of the Iowa 


laws. The points for decision in this Court | 


concerned the effect of unauthorized ac- 
tion by State officers (Could such actiori 
be attributed to the State?) and the proper 
remedy. Unlawful inequality of treatment 
as between 
capital was not controverted. There was 
no occasion to consider whethef failure 
by a State to tax national banks while 
subjecting 
would occasion discrimination against the 
latter forbidden by the 
Amendment. 
The judgment of the court helow is 
affirmed. 
xx*re 


In a hearing conducted by the Tariff 
Commisison of the United States rela- 
tive to a proposed increase in the duty 
on sodium nitrite, refusal of the Com- 
mission to produce what it considered 
confidential information concerning 
domestic cost of production and re- 
fusal to permit cross-examination of 
the Commission’s investigators, was 
not a denial, the court held, of the 
right of the petitioner, appearing as 
an interested third party, “to be pres- 
ent,” “to be heard,” and “to produce 
evidence,” within the meaning of the 
flexible tariff provisions (section 315) 
of the Tariff Act of 1922. When the 
Commission conducts a hearing, an 
interested party is not given a right 
under the statute to be heard on ail 
of the evidence, including trade secrets 
and processes, but it is within the dis- 
cretionary power of the Commission 
to refuse such information. 


‘NorRWEGIAN NITROGEN Propucts CoMPANY 
v. 
Untrep States. 
Sypreme Court of the United States. 
No. 272. 

On writ of certiorari fo the United States 
Court of Customs and Patent Appeals. 
Marion DeVriss (Jesse P. Crawrorp and 

H,. Kennepy McCook with him on the 

brief) for petitioner; THomas D. THACHER; 

Solicitor General (CHartes D. LAWRENCE, 

Assistant Attorney General, Rosert P. 

Reever and Ratpx Foixs with him on 

the brief) for respondent. 

Opinion of the Court 
Feb. 6, 1933 

Mr. Justice Carpozo delivered the opin- 
fon of the court. 

On May 6, 1924, the President of the 
United States determined and proclaimed 
that an increase in the rate of duty on 
sodium nitrite was eeeeety to equalize 
the differences in the costs of production 
in the United States and the principal 
competing country, Norway, and that to 
that end the duty shouldbe increased 
from 3 cents per pound to 4% cents per 
pound. The proclamation was made after 
an investigation and report by the United 
States Tariff Commission under the flex- 
ible tariff provisions of the Tariff Act of 


ar- | 


the banks and competing | 


her own banks to taxation | 


Fourteenth | 
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356, section 315, 42 Stat. 858, 941-943. After | 
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The copy already furnished to it was not 


| 1922: Tariff Act of Sept. 21, 1922, chapter | or application for an increase of rates. 
| 


the new rate of duty had thus gone into 

effect, there were new importations of 
sodium nitrite at the port of New York. 
| The duty was assessed by-the customs 
officers in accordance with the proclama- 
tion; and protescts were filed by the peti- 
tioner, which is the exclusive agent within 
| the United States of the leading exporter 
to this country of the commodity affected. 
The protests were made upon the ground 
that the Tariff Commission in investigat- 
ing the costs of production in the United 
States and Norway had not given the pe- 
titioner the hearing prescribed by the 
| statute, and that all that followed was of 
| no validity. A judgment of the Customs 
| Court overruling the protests (T. D. 44824, 
59 Treas. Dec. 921) was affirmed by the 
Court of Customs and Patent Appeals. T. 
D. 45674. A writ of certiorari brings the 
case here. 


In October, 1922, the American Nitrogen 
Products Company submitted to the Tariff 
| Commission a request for a report and 
recommendation to the President that the 
duty on sodium nitrite be increased 50 
| per cent. It stated in this request that 
with every reasonable effort to economize 
| Jt had been unable to compete with the 
oreign manufacturers and had been 
forced to close its plant. In response to 
this request, the Commission on March 27, 
1923, ordered that an investigation be 
|} made, declared that a public hearing 


| fixed, and gave public notice of its order. 
| The Commission then proceeded to the 
business of investigation. From the chief 
producers of sodium nitrite in the United 
States (the American Nitrogen Products 
| Company and another) the agents of the 
Commission received the fullest measure 
of disclosure as to the costs of produc- 
tion and other details of the business. 
The information as to costs was subject 
to a pledge of secrecy, the manufacturers 
taking the position, to which the Commis- 
sion acceded, that costs were trade se- 
crets, to be withheld from competitors. 
The chief foreign producers were two, the 
Norsk-Hydro, a Norwegian company, rep- 
resented by whe petitioner, and the 
Badische-Anilin of Germany. Both for- 
eign producers refused to supply ike in- 
vestigators for the Commission with any 
statement of costs, or to permit access to 
their records. The Norwegian company 
wrote afterwards in a cablegram to the 
petitioner: “On principle we always re- 
fuse to publish cost price, consequently 
did not furnish investigators any infor- 
mation enabling them calculate cost 
price.” ‘lhe Commission was hindered, 
but not baffled. Its investigators went to 
Norway and consulting other sources of 
information made an estimate of cost as 
best they could. By July 20, 1923, the 
preliminary investigation was over, and 
the Commission was ready for a public 
hearing. It gave public notice on that 
date that on Sept. 10, 1923, all parties in- 
terested would be given an opportunity to 
appear before the Commission, to produce 
evidence and to be heard with regard to 
differences in the cost of sodium nitrite 
and any other facts and conditions af- 
fecting the inquiry. 

At the time thus appointed, the peti- 
tioner appeared, represented by its counsel. 
It made a motion at the beginning that 
it receive a complete copy of the request 





would be held on a date thereafter to be | 





complete, in that the details of the costs 
of production at the applicant’s factory 
had been left out. The president of the 
applicant protested that the information 
as to costs had been given under a promise 
to hold it confidential, and the chairman 
of the Commission thereupon assured him 
that the promise would be kept. The 


| request of the importer was accordingly 


refused. The hearing then proceeded, the 
president of the American Nitrogen Prod- 
ucts Company appearing as a witness. He 
gave general information as to the state 
of the industry, showing by his testimony 
that the foreign producers were selling 
their product in this country at a lower 
price than they were selling it in, their 
home markets, and showing also that by 
reason of a difference in the manufactur- 
ing process in this country and abroad the 
foreign producers were able to manufac- 
ture sodium nitrite as a by-product, and 
thus to dispose of it far more cheaply 
than was possible here. A change of the 
domestic plant in adaptation to the for- 
eign process would involve prohibitory ex- 
pense. Counsel for the importer was 
allowed to cross-examine as to evVery- 
thing brought out at the public hearing. 
He was not allowed, however, to extract 
from the witness a statement of the costs 
of production, the witness again protest- 
ing that disclosure of these costs, though 
it had been made to the Commission in 
the preliminary investigation, ought not 
to be made in public for the use of a 
competitor. At the end of the examina- 
tion, there was an adjournment of the 
hearing until Sept. 26. 

In the interval, there were other hap- 
penings that bear on the merits of the 
controversy. On Sept. 15, 1923, the Com- 
mission made public a report or summary 
of its information, still omitting, however, 
any statement as to the costs of produc- 
tion at the applicant’s domestic plant. On 
Sept. 11, it received a letter from the im- 
porter’s counsel renewing his demand for 
a complete copy of the application and 
demanding at the same time that “every 
particle of evidence gathered by the Com- 
mission or its. representatives” be sub- 
mitted to his inspection, and that he be 
accorded the privilege of examining any 
and all witnesses, including the feld 
agents of the Commission, with reference 
therto. On Sept. 24, the Commission wrote 
to counsel refusing his request for a dis- 
closure of “every particle of evidence,” but 
stating that the American Nitrogen Prod- 
ucts Company had agreed to disclose its 
cost of production data if the opposition, 
the Norwegian Nitrogen Products Com- 
pany, would furnish cost data for the 
Norwegian product. The importer did not 
accept this offer. It did not present any 
excuse for failing to accept it. It did not 
even state that it had made any effort to 
induce its principal abroad to supply it 
with ‘the necessary data. It paid no at- 
tention to the suggestion that disclosure 
should be mutual, and stood upon its® 
rights, whatever they might be. 

On Sept. 26, the hearing went on again. 
Counsel for the importers submitted copies 
of cablegrams exchanged between his 
client and its Norwegian principal. The 
cablegram from the client informed the 
principal of the estimate of costs of pro- 
duction in Norway contained in the sum- 
mary prepared by the Commission. The 
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answering cablegram stated that the esti- | Notrogen Products Co., Inc, v. United | lation generally. If the bill has gone to 


mate was far too low, but confirmed the 
report of the investigators that informa- 
tion had been refused on the ground that 


the costs were confidential. That part of 
the cablegram has been quoted already. 
The chairman, responding to a request for 
an adjournment of 30 days, made inquiry 
,of counsel whether definite figures would 
be obtained from Norway in return for 
the extension. To this counsel retorted 
that he was not offering any consideration, 
nor joining 
strictly upon the statute.” 


journment until Oct.'6. Before this ad- 
journment was taken, counsel submitted 
five separate requests. Request number 
one was that his client “have reasonable 
opportunity to inspect and to be heard 
upon all evidence which has been offered 
in this case, not deemed by the Commis- 
sion trade secrets, or not, in fact, trade 
secrets.” Request number two was to in- 
spect and to be fully heard upon “all the 
evidence in the.possession of the Com- 
mission as to the cost of power in the 
United States in the production of nitrite.” 
Number three was a like request with 
reference to the number of laborers em- 
ployed by the American Nitrogen Products 
Company and the wages paid. Number 
four was a like request with reference to 
the capital invested in its plant. Number 
five was a request that the experts of the 
Commission be produced for cross-exami- 


nation with reference to the information | 


collected by them in the course of the in- 
quiry, and that the importer be permitted 
to offer testimony and to be heard in op- 
position thereto. 

At the adjourned hearing on Oct. 6, the 
Commission announced its ruling with 
reference to these requests, notice of the 
ruling having been previously conveyed 
to counsel for the importer. The decision 
was in substance that data gathered by 


the Commission with the understanding | 


that they were to be treated as confiden- 
tial would be withheld; that the investi- 
gators working for the Commission would 
not be required to produce such data or 
to be cross-examined about them; but 
that as to all these subjects of inquiry 
the importer would be permitted to offer 
any evidence that it was able to present, 
and to be heard in oral and written argu- 
ment with reference thereto. Upon the 
announcement of this ruling, counsel for 
the importer stated that he would offer 
no testimony on behalf of his client but 
would thereafter file a brief. 

On Dec. 12, 1923, before the Commission 
had reported to the President, the peti- 
tioner applied to the Supreme Court of 
the District of Columbia for 


disclose the information sought. The peti- 
tion was dismissed, the court ruling that 
the action of the Commission had been 
in conformity with law. An appeal to the 
Court of Appeals followed, but while it 
was pending the Commission made a re- 
port to the President, and upon the basis 
of that report the President issued his 


proclamation for an increase of the duty. | 


The Court of Appeals expressed an opin- 
ion, not called for by its judgment, that 


the information should have been given. | 


It decided, however, that the petition had 
become noot by force of the action of the 
President (6 F. (2d) 491), and so did this 
court. United States ex rel. Norwegian 


in any barter, but “relying | 
The outcome | 
of the colloquy was an order for an ad- | 


a writ of | 
mandamus directing the Commission to | 


| States Tariff Commission, 274 U. S. 106. 
| The stages through which the contro- 
versy has come to us again have already 
been described. 

The Tariff Act of 1922 (c. 356, sec. 315; 
42 Stat, 858, 941) gives authority to the 
President to increase or decrease the rates 
of duty specified in the act if he finds 
upon investigation that increase or de- 
crease is necessary in order to equalize 
the differences in the cost of production 
in the United States and elsewhere. 
provides (Sec. 315{c]) that in ascertaining 
these differences, “the President, in so 
far as he finds it practicable, shall take 
into consideration (1) the differences in 
conditions in production, including wages, 
costs of material, and other items in costs 
of production of such or similar articles 
in the United States and in competing 
foreign countries; (2) the differences. in 
the wholesale selling prices of domestic 
and foreign articles in the principal mar- 
| kets of the United States; (3) advantages 
granted to a foreign pyoducer by a for- 
| eign government, or by a person, partner- 
ship, corporation, or association in a for- 
eigm country; and (4) any other advan- 
tages or disadvantages in gompetition.” 
This provision is followed by others de- 
signed to give protection against hasty or 
ill-considered changes. 
proclamation under the authority of the 
statute until an investigation to assist 
the President has been made by the United 
States Tariff Commission, which is “au- 
thorized to adopt such reasonable pro- 
cedure, rules and regulations as it may 
deem necescsary.” Coupled with these 
general directions is a mandate more par- 





liance: “The Commission shall give rea- 
sonable public notice of its hearings, and 
shall give reasonable opportunity to par- 
ties interestéd to be present, to produce 
evidence, and to be heard.” Section 315(c). 

The decision of this case hinges upon 
our answer to the question whether the 
petitioner has been “heard” in accordance 
with the statute. Does the requirement of 
| a hearing mean that every producer or 
importer affected by a tariff may explore 
at will the data collected by the Commis- 
sion as to the capital, the wages, the 
cost of material and manufacture, in the 
| business of any other person similarly 
affected, and may cross-examine investi- 
gators and competitors upon the data thus 
| laid bare? If something less than this 
| is exacted, is there still a minimum of 

disclosure without which the purpose of 

the hearing will be thwarted altogether, 
} and was this minimum attained by what 
was done by the Commission here? 

1, History, analogy and administrative 
practice point with sureness to the con- 
clusion that letters of marque have not 
| been issued to every producer or importer 





of the business of every rival so affected 


investigating officers. 

The appeal to history is a threefold one: 
to the history of the process of tariff- 
making by Congress and congressional 
committees; to the history of this statute 
in its progress through the Houses; and 
to the history of this investigating com- 
mission and of others that came before. 

The process of tariff-making by Con- 
gress and congressional committees is not 
different in essentials from that for legis- 





It | 


| tant. 


| tariff acts of other 


There shall be no | 


ticular which is the petitioner’s chief re- | 
| committee.” 


| Congress and no one else. 


affected by a tariff to capture knowledge | 
| if it were considered by itself. 


in all the intimate details uncovered to the | 


| 11,156, 


a committee, the practice has been gen- 
eral to give the ‘privilege of a hearing 


| to business men and others affected by 


its provisions. The hearing is not one 
that may be demanded as of right. A 
change of the tariff laws like a change 
of any other statute is not subject to im- 
peachment on the score of invalidity 
though notice to those affected has been 
omitted altogether. Luce, Legislative 
Procedure, p. 143, cf. Buttfield v. Strana- 
han, 192 U. S. 470. Even so, the privilege 
is now so fortified by practice that it may 
fairly be taken for granted. But the hear- 
ing when given is not similar to a trial 
as conducted in a court. The prononents 
of a bill and the contestants make their 
statements for and against, bringing for- 
ward such confirmatory documents, trade 
journals, letters, governmental reports, 
and what not, as they believe to be impor- 
The kind of information thus sup- 
plied can be_gathered from the proceed- 
ings of the conimittees that reported the 
tariff act in question, the Act of 1922, 
as well as from those leading up to the 
years. In none of 
these congressional hearings has the prac- 
tice ever prevailed of permitting the ad- 


| vocates of a measpre to cross-examine the 


opponents, or the opponents the advo- 
cates, or of compelling the committee it- 
self to submit to an inquisition as to data 
collected by its members through inde- 
pendent investigation. The committee 
determines for itself whether its sessions 
shall be \publi¢ or private. “Investigtions 
{in Congress] often proceed behind closed 
doors, for the manifest reason that other- 
wise some witnesses would not be frank, 
perhaps would not attend, putting them- 
selves if possible beyond the reach of the 
Luce, Legislative Procedure, 
p. 144, It is all a matter of discretion. 
What is done by the Tariff Commission 
and the President in changing the tariff 
rates to conform to new conditions is in 
substance a delegation, though a permis- 
sible one, of the legislative process. 
Hampton & Co. v. United States, 276 U. 
S. 394; Buttfield v. Stranahan, supra; 
Field v. Clark, 143 U. S. 649. The infer- 
ence is, therefore, a strong one /fthat the 
kind of hearing assured by the statute 
to those affected by the change is a hear- 
ing of the same order as had been given 
by congressional committees when the 
legislative process was in the hands of 
To be sure 


there has been a change of sanction: 


| What was once a mere practice has been 


converted into a legal privilege. But the 
limits of the privilege were not meant to 


| be greatly different from those of the an- 


cient practice that had shaped the course 
of legislation. ; 
We have said that the inference is a 
strong one, yet, of course, it is far from 
conclusive and might even be inadequate 
The nis- 
tory of the statute as it passed through 
the two Houses of the Congress supplies 
confirmatory evidence. The bill in its 
early stages empowered the President to 
change tariff rates, but said nothing what- 
ever as to the manner in which the pre- 
liminary investigation should be made (62 
Cong. Rec., pt. 7, p. 7108, pt. 11, pp. 11.155, 
11,193). A lettey from President 
Harding to the chairman of the Finance 
Committee of the Senate recommended 


‘that Congress name the Tariff Commis- 


‘ 
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sion as the source of information and rec- 
ommendation upon which the President 
might proclaim a change. 62 Cong. Rec., 
pt. 11, p. 11,211. Several amendmenis em- 


bodying this recommendation were pro- | 


posed in each chamber of the Congress. 
Nowhere in the long debates that fol- 
lowed is there a suggestion by any one 
that witnesses or others appearing in tne 
inquiry should be heard in any other way 
than according to fhe customary procedure 
for investigating bodies. The first amend- 
ment named the Tariff Commission as the 
investigator, but gave no directions as to 
the mode of action. 62 Cong. Rec., pt. 11, 
p. 11,229. These proyisions aroused the 


fear that at times there might be no hear- | 
ing, or hearings at which only one side | 


would be permitted to appear. 62 Ccng. 
Rec.,. pt. 11, p. 11,231. A third amend- 
ment, proposed in the Senate, recast the 
statute by providing that “the Comniis- 
sion shall give reasonable public notice 
and shall give reasonable opportunity to 
parties interested to be present and to 
preduce evicence and to be heard,’ which 
is in the statute as enacted, and by pio- 
viding also “said hearings shall be pub- 
lic” and the President shall publish with 
his findings ‘the hearings and testimony.” 
62 Cong. Rec., pt. 11, pp. 11,231, 11,252. 
These last provisions were omitted in con- 
ference, and the section was thus amenced 
to read as it stands today. 
Rec., pt. 12, p. 12,627. The ommission may 
have been unwise, but it certainly was 
not inadvertent. The managers on the 
part of the House reported (62 Cong. Rec., 
pt. 12, p. 12,660): “The action of the 
conferees eliminates thé provision of the 
Senate amendment that the Tariff Com- 
mission hearings shall be public and that 
the President shall make the findings, 
hearings and testimony in all proceedings 
public as soon as practicable after the is- 
suance of a proclamation.” The change 
was criticized in the Senate (62 Cong. 
Rec., pt. 12, p. 12,888) but in the face 
of the criticism_it was written into the 
law. 

If Congress was unwilling to prescribe 
a requirement that the “hearings shall 
be public,” or that the President shall 
publish the testimony when announcing his 
decision, it is hard to believe that it in- 
tended every member of the public af- 


fected by an increase or decrease of the | 


duty to inspect and copy all the records 
and data collected by the Commission, and 
to cross-examine the investigators as well 
as the producers or importers appearing 
at the hearing. 
ing was to be accorded as a matter of 
right, there would be a publicity far 
greater than any that would result from 


throwing the doors of the hearings open | 


to all who wished to enter. 
enue Act of 1916 (c. 463, 
Stat. 756, 797), 
agents are given access to any document 


By the Rev- 
sec. 


pertinent to the subject matter under in- | 


vestigation in the possession of any one 
engaged in the production, importation 


or distribution of the commodity affected, | 


with power to inspect and copy, to sum- 
mon witnesses and to administer oaths. 
If the hearings are to have the scope for 
which the petitioner contends, all this in- 
formation is subject to the call of every 
business rival, unless it comes within the 
description of “trade secrets or processes.” 
Revenue Act of 1916, sec. 708. It happens 
in this case that the number of competi- 


‘ 


| agents of the Commission. 


| deem neccssary. 


| tended through the series. 
be a limit to individual argument in such | 


62 Cong. | 


If a privilege so far-reach- | 


7106, 39 | 
the Commission and its | 
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tors is small, 
it will mount-into the hundreds. Any one 
of these competitors will be free, in the 
view of the petitioner, to pry without 


hindrance into the business of the others, | 


for everything collected by the Commis- 
sion will have the quality of a public 
record. Not only will there be a privilege 
to inspect whatever is of record, but the 
process, it is said, may be carried even 
farther, by examination and cross-exami- 
nation as to whatever is thus discovered. 
The statute does not say that the parties 


affected by the duty may be present dur- | 


ing the preliminary investigation by the 
They are to 
be present at a hearing, which may be 
public or private as the Commission shall 
determine. The statute does not say that 
they are to have an opportunity to pro- 
duce evidence and to be heard to what- 
ever extent they may desire. It says that 
they are to have a reasonable opportunity, 
and this subject to the power of the Com- 
mission to adopt such reasonable pro- 
cedure, rules and regulations as it may 
Nothing in the statute 
suggests a belief of the lawmakers that 
every producer or importer was to be 
viewed, like a party to a lawsuit, as the 
adversary of every other, with the privilege 
of examination and cross-examination ex- 
“There must 


matters if government is to go on.” 
Holmes, J., in Bi-Metallic Co. v. Colorado, 
239 U. S. 441, 445. 

Our discussion of the significance of 
history as an aid to the construction of 
the statute will be inadequate if it is con- 
fined to the history of hearings by con- 
gressional committees and to the amend- 
ments of the bill in its progress through 
the Houses. 
the history of this Commission before the 
Act of 1922, and that of earlier commis- 
sions organized for kindred purposes. 

The powers of the President under the 


flexible tariff provisions of the Act of 1922 | 


differ in degree rather than in kind from 
powers that have long been his. By an 
Act of March 3, 1815 (3 Stat. 224), the 
President was empowered to give effect to 


a repeal of duties upon, imports whenever | 
he was “satisfied that the discriminating | 
| or countervailing duties” of the foreign | 


nation affected, “so far as they operate | House of Representatives, and the Com- 


| mittee on Finance of the Senate, when- 


to the disadvantage of the United States” 
had been abolished. See Field v. Clark, 
143 U. S. 649, 685. Powers very similar 
were conferred in later yars. See, e. g., 
Act of March 3, 1817, c. 39, 3 Stat. 361; 
Act of Jan. 7, 
of May 31, 1830, c. 219, 4 Stat. 425; Act 


of June 26, 1884, c. 121, 23 Stat. 57; Field | 


v. Clark, supra, pp. 686, 689.* The Tariff 
Act of 1890 went farther than those be- 
fore it. 
Satisfied that the government of any 
country producing and exporting certain 
enumerated articles had imposed duties 
upon the agricultural or other products of 


the United States which he found to be | 


reciprocally unequal and unreasonable, he 
was to have power to suspend the pro- 
visions of the tairff law whereby importa- 
tion of the enumerated articles had pre- 
viously been free. 26 Stat. 567, 612, c. 
1244. Broader still was the delegation of 
power under the Tariff Act of 1909, which 


set up a system of maximum and mini- | 
mum rates with permission to the Presi- | 


dent to adopt the one set or the other. 
36 Stat. 11, 82, chapter 6. Under 


Cases may arise in which | 





There is need to consider .also | 


Whenever the President became | 
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none of these statutes was executive 
action conditioned upon an inquiry and 
report by any officer or department. In 
the fulfillment of his duties, the President 
consulted whatever sources of information 
appeared to be appropriate, and when 


satisfied as to the facts, made proclama- 
tion of his action. 


The first statute for the appointment of 
a commission to deal with the problem 
of the tariff was enacted in 1882. 22 
Stat. 64, c. 145. See F. W. Taussig, Tariff 
History of the United States, 8th edition, 
p. 231. The Commission, which was to 
be an investigating body merely, was es- 
tablished as an aid to Congress rather 
than the President. It was to report 
at the next session of Congress what 
changes it thought desirable. After the 
expiration of its life neither President nor 
Congress received official aid that was 


| more than desultory or occasional till a 
| body styled the Tariff Board was organ- 


ized by President Taft in 1909. Taussig, 
supra, pp. 405, 481. This board was es- 
tablished under a provision of the Tariff 
Act of that year, which by section 2 gave 
the President a choice between two sects 
of duties, a maximum and a minimum. 


| “To secure information to assist the Presi- 
| dent in the discharge of the duties im- 


posed upon him by this section, and the 
officers of the Government in the admin- 
istration of “the customs laws, the Presi- 
dent is hereby authorized to employ such 
persons as may be required.” 36 Stat. 
83, c. 6. The function of the new board 
was to investigate and advise. See Taus- 
sig, supra, p. 424. 

The Tariff Board went down at the end 
of 1912 through the failure of the Con- 
gress to provide the ways and means. 
Taussig, supra, 424, n. 1. No similar body 
was created till the organization of the 
present Tariff Commission in 1916. Act 
ot Sept. 8, 1916, c. 463, secs. 700, 702, 703, 
706, 707; 39 Stat. 756, 795, 796, 797; 19 U. 
S. Code, secs. 91, 96, 97, 100, 101. Cf. Taus- 
sig, supra, p. 481. The function of the 
Commission as first organized was to in- 
vestigate the administration and fiscal and 
industrial effects of the customs laws of 
this country and other kindred problems, 
to put at the disposal of the President, 
the Committee on Ways and Means of the 


ever requested, all information, at its com- 
mand, and to make such investigations 
and reports as might be requested by the 


| President or by either of the committees 
1824, c. 4, 4 Stat. 3; Act | 


or by either branch of Congress. In aid of 
these purposes and duties, it was empow- 
ered to subpoena witnesses and conduct 
hearings. The-result of an investigation 
might be a recommendation to~Congress 
that would lead to the increase or decrease 
of existing duties. There is nothing to 


| Show that in conducting these investiga- 


tions it permitted any interested person 
to inspect its collected data, or to cross- 
examine others. On the other hand, it 
Goes affirmatively appear, set forth at 
large in its reports to Congress, that it 
withheld even from that body disclosure 
of the costs of production of individual 
producers, confining its reports to aver- 
ages and symbols that gave no token of 
identity. Census of Dyes and Coal Tar 
Chemicals for 1917, p. 11; Ninth Annual 


*For other instances see Comer, Legislative 
Functions of National Administrative Authori- 
ties, pp. 64, et seq. 
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Report, U. S. Tariff Commission, p. 17; 
Sixteenth Annual Report, p. 19.* From 
the begininng there has been an admin- 
istrative policy to treat the cests or in- 
vestments of identified producers as akin 
to a trade secret, with.the result that dis- 
,elosure, even if not strictly within the pro- 
hibition of the statute (Revenue Act of 
1916, sec. 708), was forbidden in the view 
of the Commission by persuasive consid- 
erations of fair dealing and expediency. 
Congress did not then protest, and indeed 
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| statute carries with it the opportunity to 


inspect “every particle of evidence” col- 
lected by the Commission, and to examine 
and cross-examine the men who have 
collected it. 

Acquiescence by Congress in 


an ad- 


| ministrative practice may be an inference 


| from silence during a period of years. 


never has protested, though Congress was | 
the very body for whose benefit the inves- | 


tigation had been made and the reports 
transmitted. In providing, as it did, in 


1922, that a reasonable opportunity for | 


a hearing should be given to anyone af- 
fected by a change, it had no thought, we 
may well believe, to prohibit reservations 
and confidences that would be allowed 
against itself. 

The administrative practice before the 
Act of 1922 might be too desultory and 
brief to fix the meaning of the statute 
if it did not find support, and that un- 
mistakable and ample, in administrative 
practice afterwards. Consistently through 
all its hearings the Commission has acted 
upon the principle that thé cost of pro- 
duction will not be made known to com- 
petitors if the producers are so few that 
there can be no disclosure of the cost 
without disclosing the identity of those 
producing at that cost. A report by the 
Commission, submitted by the Government 
in connection with briefs, explains the 


practice that has been followed and the | 


reasons supporting it. At times the re- 
ports by the Commission have shown costs 
identified by number or by letter. This has 
been done in those instances and those only 
where producers were so many that iden- 
tity was cloaked. Even then, it was often 
necessary to combine the costs in one 
country, for example, in Eastern Vene- 
zuela, with those in other countries, or to 
combine items of one class, for example, 
advertising expenses, with items of another 
class, such as administrative expenses. 
At times the Commission has resorted to 
the expedient of showing costs in the form 
of averages. It has applied the same 
methods impartially to residents and to 
foreigners. In one of its reports the for- 
eign costs of Danish and Dutch producers 
were published in combined form in order 
to avoid disclosure of the costs in Den- 
mark, the principal competing country. 
Finally a third group of reports exists 
where the cost data are not given at all, 
either directly or indirectly. This has 
been the form where there were fewer 
than three companies, or where the num- 
ber was very small and one predominated 
in the industry. The reports taken col- 
lectively show variations in degree as to 
the kind and fulness of the information 
imparted to the public, the variations de- 
pending in every instance upon the esti- 
mate by the Commission of the effect of 
the disclosure.* What is more significant 
than any variations in the reports is a 
strain of uniformity that runs through 
all alike. Not in one of them is there a 
disclosure of the individual data brought 
together by the Commission through the 
work of its investigators. Not in one is 








there the suggestion that the reasonable 


opportunity for a hearing conceded by the 


samt the investigations by the Tariff Board of 
H. C. Emery, The Tariff Board and Its Work, 
p. 14, Government Printing Office, 1910. 


the practice apparently was the same. | 


| 
! 


this instance the inference is strengthened 
when it is recalled that during some of 
those years the Commission was under fire. 
In 1926, there was a resolution by the 
Senate for the appointment of a com- 
mittee to investigate the workings’ of the 
flexible tariff. S. Res. 162, 69th Congress. 
The inquiry was to have “particular ref- 
erence to the regulations and procedure of 
the Tariff Commission, the powers exer+ 


cised and the functions performed by | 
insti- | 
and -de- | 


said Commission, and to the 
tution, investigation, hearing, 
cision of cases’ arising under sec. 315 
of the Act of 1922. United States 
Senate Hearings, Investigation of Tariff 
Commission, 1926, 1927. In the investiga- 
tion that followed, 


oughly explored. One of its members, 


Mr, Glassie, in his statement to the Com- | 
mittee, explained that it was impossible | 
for the heaying to be “so conducted as to | 


permit of the open disclosure of the indi- 
vidual evidence of costs.” United States 
Senate Hearings, supra, p. 529. Indeed, 
without such explanation, the reservation 


reports. 
Committee reported to the Senate. 
ate Report No. 1325, 70th Congress, First 
Session, May 28, 1928. A majority of the 
Committee advised that the flexible pro- 
visions of the Tariff Act be repealed for 


At the close of the inquiry the 


the reason chiefly that the President was | 
already overburdened with executive du- 


ties, and that the Commission be reor- 
ganized as a congressional agency. There 
was no criticism of the practice whereby 
the costs of individual producers were 
treated as confidential. 
port advised that the Commission be con- 


tinued and with it the provision for a | 
flexible tariff. Such it seems was also | 
the judgment of Congress as a whole, for | 
despite the majority report of the Com- 


mittee, the Commision exists today. Tariff 
Act of 1930, c. 497; 46 Stat. 590, 696, secs. 
330-336.* 

The administrative practice deveioped 
before the Act of 1922 has thus been con- 
tinued and confirmed with the tacit ap- 
proval of the President and the sacquies- 
cence of the Congress. As late as Jan. 28, 


1933, after this cause had been submitted | 
the court, the signs of acquiescence | 


to 
and approval were strikingly renewed. On 


that day there was a resolution by the | 


Senate directing a report by the Com- 


mission in respect of problems of the | 


tariff, 76 Cong. Rec., pp. 2877, 2878. One 


ef the subjects to be reported was “the | 
range and variety of costs of production | 


related to the quantities produced in each 
cdst range in the United States and in 
competing foreign countries for each in- 
dustry investigated by the Tariff Com- 


| mission since 1920 (so far as can be given | 


without disclosing the costs of individual 
concerns)”. 


down to date. ue indeed it is that ad- 


*The Government has exhibited to the court 
the original reports 
of their contents. 


the procedure and | 
methods of the Commission were thor- | 


| of ‘legislation, there 


of these and kindred confidences was | Preacribing the 


made abundantly apparent by records and | been completed 


Sen. | whether the merchandise has been properly 


| 356, section 501, 42 Stat. 966; 


A minority re- | 


The history of the methods | presented in private if the Board considers it 


of this investigating body is thus carried | 


| Third Annual 
as well as & summary | 
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ministrative practice does not avail to 
overcome a statute so plain in its com- 
mands as to leave nothing for construc- 
tion. True it also is that administrative 
practice, consistent and generally unchal- 


| lenged, will not be overturned except ior 
In | 


very cogent reasons if the scope of the 
command is indefinite and doubtful. 
United States v. Moore, 95 U. S. 769, 763; 
Logan v. Davis, 233 U. S. 613, 627; Brewster 
v. Gage, 280 U. S, 327, 336; Fawcugs Ma- 
chine Co. v. United States, 282 U. S. 375; 


, Interstate Commerce Commission v. N. Y., 
| N. H. & H. R. Co, — U. 8. —, Nov. 21, 


1932. The practice has peculiar weight 
when it involves a contemporaneous con- 
struction of a statute by the men charged 
with the responsibility of setting its mia- 
chinery in motion, of making the parts 
work efficiently and smoothly while they 
are yet untried and new. Fawcus Ma- 
chine Co. v. United States, supra. 

To the external aids. that are drawn 
from history and analogy and adminis- 
trative practice there is to be added an- 
other that may be said to be internal, the 
aid to be derived from the wording of 
related sections. In the same Tariff Act 
that makes provision in these general 
words for a hearing by the Commission as 
a step’ in the development of the process 
is another section 
remedy available to an 
importer after the legislative process has 
and the question is 


appraised. Act of Sept. 21, 1922, chapter 
19 U. S. 
Code, section 381. The remedy in such 
circumstances is an appeal from the de- 
cision of the appraiser to the Board of 


*There is instruction in the experience of 
England and Australia. 

The English Import Duties Act of 1932 im- 
posed upon an “Import Duties Advisory Com- 
mittee’ as well as upon an existing Board of 
Trade duties of investigation and advice akin 
to the respondent's. 28 Chitty’s Annual Stat- 
utes, pt. I, pp. 93, 94, 99, 100. 

Confidential information is 
follows (sec. 10): 

“(1) No information relating to any indi- 
vidual business, being information which has 
been obtained by the Committee of the Board 
of Trade by virtue of the provisions of this 
Act, shall, without ‘the previous consent in 
writing of the owner for the time being of 
that business. be published er disclosed ex- 
cept to members of the Committee or to a 
Government Department requiring that infor- 
mation for the purposes of this Act, or to a 
person authorized by the Committee or by a 
Government Department and requiring that 
information for those purposes, or except for 
the purposes of a prosecution under this Act.” 

Australia also has a Tariff Board. At first, 
there was no requirement of public hearings. 
Tariff Board Act of 1921. The Board states in 
its report for the year 1923: “It will readily 
be understood when representatives of indus- 
tries or manufacturers are called upon to give 
definite details of their costs and manufacture 
such information must be given confidenti- 
ally.” Third Annual Report of Australian 
Tariff Board, June, 1923, p. 23. A requirement 
of public hearings was imposed by an amend- 
ment of the statute. Tariff Board Act of 1924, 
sec..3. It then became necessary that appli- 


protected as 


| cants for increases or decreases “present their 


cases publicly and on oath.” Seventh Annual 
Report of Australian Tariff Board, June, 1928, 
p. 14. This does not mean, however, that 
there is no restraint upon publicity. The 
same statute provides that upon the objection 
of a witness, eVidence which the Board is 
satisfied is of a confidential nature may be 


desirable in the public interest to do so. 
Annals of the American Academy of Political 
and Social Science, vol. CXLI. January, 1929, 
Tariff Problems of the United States, pp. 83, 84. 
Report, supra. They were so 
considered, it seems in the debates in Par- 
liament. 108 Parl, Debates, 3968, 4003 (1924). 
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General Appraisers. The Board shall as- 

sign the appeal to one of its members, 

who shall give reasonable notice of the 

time and place of the hearing, “at which | 
the parties and thier #ttorneys shall have 
an opportunity to introduce evidence and 
to hear and cross-examine the witnesses 
of the other party and to inspect all sam- 
ples and all papers admitted or offered | 
as evidence.” This is the way that Con- | 
gress spoke when it wished to attach to 
an administrative proceeding the incidents 
of a trial in court. There are times when | 
the obscurity of one section as contrasted | 


with the clearness of another may be 
ascribed to inattention. The need is not | 
perceived of filing up the outlines because 
what is within them is assumed or care- 
lessly overlooked. Not so in this case 
where Congress had its attention sharply 
directed to the fact that plain speech was 
needed if a hearing was to mean so much. 
Until it spoke thus plainly, the importer 
was denied the right to cross-examine 
and inspect, and this though the privilege 
of a hearing had been his for many years. 
It took an explicit statute to overcome 
the long established policy of the Govern- 
ment. whereby witnesses testifying to 
values were to be protected from pub- 
licity.* If the dissatisfied importer “is 
afforded such notice and hearing | 
as enables him to give his views 
and make his contention in_ respect 
to the value of his goods, he can not 
complain.” Origet v. Hedden, 155 U. S. 
228, 238; Auffmordt v. Hedden, 137 U. S. 
310.* For years this opportunity for a | 
statement was his only legal privilege, 
though the effect of the appraisal had a 
direct relation to his own interests and 
burdens as contrasted with the interests 
and burdens that concern the public gen- 
erally—though the controversy, in brief, 
was closer to the field of judicature than 
to that of legislation. A fortiori the 
privilege is no greater in such a contro- 
versy as this where legislation rather than 
judicature supplies, the paramount anal- 
ogy. 

We are not unmindful of cases in which | 
the word “hearing” as applied to admin- 
istrative proceedings has been thought to 
have a breader meaning. All depends | 
upon the context. There is no denial of 
the power of Congress to lay bare to’the 
business rivals of a producer and indeed 
to the public generally every document 
in the office of this Commission and all 
the information collected by its agents. 
The question for us here is whether there | 
was the will to go so far. The answer 
will not be found in definitions of a hear- 
ing lifted from their setting and then ap- 
plied to new conditions. The answer will 
be found in a consideration 6f the ‘ends 
to be achieved in the particular conditions 
that were expected or foreseen. To know 
what they are, there must be recourse to | 
all the aids available in the process of 
construction, to history and analogy and | 





| ferent 


| and 
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practice as well as to the dictionary. Much 
is made by the petitioner of the procedure 
of the Interstate Commerce Commission 
when regulating the conduct or the 


| charges of interstate carriers, and that of 


the public seryice commissions of the 
States when regulating the conduct or the 


| charges of public service corporations. 


The Tariff Commission 
others ordain. 
mon bond that all alike are instruments 


advises; 


| in a governmental process which accord- 


ing to the accepted classification is legis- 
lative, not judicial. Prentis v. Atlantic 
Coast Line Co., 211 U. S. 210, 226; Keller 
v.. Potomac Electric Power Co., 261 U. S. 
428, 440. 
v. Willcox, 194 N. Y. 383, 386. 


that emerges from a hearing before a 
body with power to ordain is one that 
impinges upon iegal rights in a very dif- 
way from the report of a 
commission which merely 
advises. The traditionary forms of 
hearing appropriate to the one body are 
unknown to the other. 
the Tariff Commission as a report and 
recommendation to the President, may 
be accepted, modified or rejected. If it 
happens to be accepted, it does not bear 
fruit in anything that trenches upon legal 
rights. No one has a legal right to the 
maintenance of an existing rate or duty. 


| Neither the action of Congress in fixing a | 
| new tariff nor that of the President in | 


exercising his delegated power is subject 
to impeachment if the prescribed forms 
of legislation have been regularly observed. 
It is very different, however, when orders 
are directed against public service corpor- 
ations limiting their powers in the trans- 
action of their business. They may be 
challenged in the courts if the effect is to 
reduce the charges to the point of con- 
fiscation. Smyth v. Ames, 169, U. S. 466. 
They may be challenged for other reasons 
when they are without evidence support- 


ing them and are merely arbitrary edicts. | 


Interstate Commerce Commission v. Union 
Pac. R. R. Co., 222 U. 8S. 541, 547; Manu- 
facturers Ry. Co. v. United States, 246 U. 
S. 457, 481; Nor. Pac. v. Dep’t. Public 
Works, 268 U. S. 39, 44; Chi. & P. Ry. 
Co. v. 
344, 351. Cf. Sharfman, 
Commerce Commission, vol. II, p. 424. 
The “hearing” that such commissions are 
to give must be adapted to the conse- 
quences that are to follow, to the attack 
and the review to which their orders will 
be subject. Interstate Commerce Com- 
mission v. Louisville & Nashville R. R. 


Co., 227 U. S. 88, 93; St. Louis Ry. Co. v. | 


Interstate Commerce Commission, 264 U. 
S. 64; Atchison, T. & S. F. R. R. Co. v. 
United States, 284 U. S. 248. The Com- 
merce Act, as it stands today, and kindred 


statutes in the States, are instinct with | 
the recognition of a duty to give a hearing | 
of such a kind that the courts will under- | 


stand why a Commission has acted as 
it has if their supervisory powers are 
afterwards 


| revision. No such inference is to be drawn 


*“It is due to merchants and others called 
to give such information that their statements 
shall be taken in the presence of official per- 
sons only. It must often occur that persons 
in possession of facts which would be of value 
to the appraisers in determining market values 
are deterred from appearing or testifying by 
the publicity given to reappraisement pro- 
ceedings.” See the Treasury Instructions of | 
June 9, 1885, set forth in full in Auffmordt 
y. Holden, supra, 


from the act before us now. 
The tokens of intention set down 


that is denied to any one of them alone. 
They impel us to the holding that within 


Freund, Administrative Powers over 
and Property, p. 162, and compare 


*See 
Persons 


| pp. 158, 160, 


these | 
There is indeed this com- | 


Cf. People ex rel. C. P. R. Co. | 
Whatever | 
the appropriate label, the kind of order | 


investigates | 


What issues from | 


Public Utilities Comm., 274 U. S. | 
The Interstate | 


invoked for enforcement or | 


in | 
this opinion have a force in combination | 
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the’ meaning of this act the “hearing” as- 
sured to one affected by a change of duty 
does not include a privilege to ransack 
the records. of ‘the Commission, and to 


subject its confidential agents to an ex- 

amination as to all that they have learned. . 

There was no thought to revolutionize the 

practice of investigating bodies generally 
| and of this one in ‘particular. Hearings 
had once been optional. By the new stat- 
ute they became- mandatory. The form 
remained the same. 

2. Our second question must now be 
answered: If something less is due than 
inspection without limit, is there a mini- 
mum of disclosure without which the pur- 
pose of a hearing will be thwarted alto- 
gether, and was this minimum attained by 
what was done by the Commision here? 

The argument for the petitioner por- 
trays the American producer in the po- 
| sition of a plaintiff tendering an issue 
| to others which they are called upon to 
meet like defendants in a lawsuit. The 
picture is misleading, for in truth there 
is no lawsuit nor anything akin to it. 
See the testimony of Mr. Glassie in the 
investigation by the Senate (U. S. Senate 
Hearings, p. 516). The Commission, in 
conducting an investigation, is free to act 
en its own motion. Indeed it often does 
so. If it is moved by someone else, the 
investigation is still its own, the request 
amounting to a mere suggestion which it 
is free, in its discretion, to accept or to 
reject. There is nothing in its rules 
whereby applicants are placed under a 
| duty to state the figures of their costs, 
still less to divide the total into items. 
On the contrary, the rules provide that 
“an application is not required to be in 
any special form.” It “must state the 
name, legal residence, business address, 
occupation and business connection of the 
applicant, and contain a short and simple 
Statement of the relief sought and the 
grounds therefor.” If it is deemed to be 
| insufficient, “the Commission may permit 
the applicant to amend the same or to 
submit evidence orally or in writing.” A 
statment by an applicant that it has been 
compelled to close its plant because it 
has been unable to hold its own against 
foreign competition by reason of dispar- 
ity of costs in this country and abroad 
will present a hardship to be investigated 
if the Commission believes that investi- 
gation will be helpful. Certainly there is 
nothing in any provision of the statute 
whereby the opponents of an increase 
may insist that something more than this 
be shown before they may be called upon 
to come forward and oppose. 

The difficulty is not fully met, however, 
; When we hold that a statement of the 
| costs is not required at the ‘beginning to 
set the process of investigation going. The 
question remains whether a statement in 
| some form, even though fragmentary and 
stripped of detail, may be necessary later 
on. The persons affected by the change 
of duty are entitled to a hearing, and 
| this involves, so it is said, such a modicum 
| of information, such a disclosure of the 

costs in the form of percentages of the 
| market price or otherwise, as to give no- 
| tice of the ultimate facts to be contested 
and overcome. What is required in that 
view is not a bill of particulars, nor a 
disclosure of the evidence, but a defini- 
tion of the issue which is to be the theme 
of the debate. ' 
| The argument thus stated ignores the 
4 historic function of the Commission as the 
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adviser of the President or Congress in 
the business of legislation, and views it 
as an arbiter between adverse parties 


litigant. This is to subject its action to 
the test of an unreal analogy. If the Com- 
mission is under a duty to make disclosure 
of the costs at all, the origin of the duty 
and its measure are to be 


quired, there is a command by implica- 
tion ‘to do whatever may be necessary to 
make the hearing fair. A duty so inde- 
terminate must vary in form and shape 
with all the changing circumstances 
whereby fairness is conditioned. The ap- 
peal is to the sense of justice of admin- 
istrative officers, clothed by the statute 
with discretionary powers. 
is not subject to impeachment for unwis- 
dom without more. It must be shown to 
ybe arbitrary. 

Arbitrary in this instance it certainly 
was not, and that for several reasons. 

(a) The Commission did not withhold 
disclosure from the petitioner with any 
sinister purpose to make the hearing in- 
effective. 


the costs without identifying them with 
the business of a particular producer. In 
so acting it conformed to its own prece- 
dents and practice, and to those of such 
commissions generally. 


found, we | 


think, in this, that since a hearing is re- | did not suggest at any time that it would 


Their resolve | 


It was moved by the belief | 
that a way could not be found of stating | 


' 








If it was under | 


a duty to give a hearing similar to one in | 
court, it was bound to expose everything, | 


details as well as summaries. 
then no middle ground. 
a duty to give the kind of hearing that 


was fair in all the circumstances, it was | 


free to shape its course within reasonable 
limits by its own conception of the 
promptings of policy and fairness. It 
would have kept within the statute even 


though it had made the hearings private | 


and had refrained from the publication 
of anything, either the records of its 
agents or the testirnony of witnesses. 62 
Cong. Rec., pt. 11, p. 11, 232. Instead, it 
made the hearings public, and exposed 
everything to vieW except only when pub- 
lication was likely in its judgment to re- 
sult in hardship or injustice. Ninth An- 
nual Report, United States Tariff Com- 
mission, p. 13; see the Rules of the Com- 
mission quoted infra in this opinion. 
There is indeed a possibility, that the 
work of such a body would be seriously 


hampered if producers were not made to | 


feel that information which in the 
thought of many is ranked as confidential 
would be withheld from prying eyes.* 
Particularly might that be so when in- 
quiry would have to be made of manu- 
facturers abroad, not subject to compul- 
sion.; Business men may exaggerate the 
importance of secrecy in matters of this 
kind. Their sensitiveness is to be reck- 
oned with, whether it be reasonable or 
not. 

(b) The attack upon the ruling of the 
Commission as a denial of a fair hearing 
in a primary and basic sense is weakened 
even more when consideration is directed 
to what the petitioner then asked for. 


There was no appropriate motion or ob- | 


jection that brought to the notice of the 
Commission a claim that apart from any 
details there was a certain minimum of 
information due to the petitioner which 
the Commission was withholding. There 
is no reason to believe that this minimum 
was then an object of.desire, or that it 
would have been helpful if conceded. The 


There was | ¥ ‘ L 
| ticular inquiry was reasonable and fair. 


The unwillingness of the petitioner to | 
submit the costs of its Norwegian prin- | 
| cipal, or to make any effort to submit | 
| them, has closed its mouth to the com- 


If it was under | 
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only statement by the petitioner approach- 
ing such a notice was a request that it 
be furnished with a complete, and not a 
deleted, copy of the application for re- 
lief. The record makes it plain, how- 
ever, that included in the application 
were supporting facts and figures giving 
the costs in fullest detail. The petitioner 


be satisfied with less. On the contrary, 
its request for a copy of the application 
was accompanied or quickly followed by 
a motion setting forth in five subdivisions 
the particulars exacted, and culminating 
in a demand that “every particle of evi- 
dence” collected by the Commission be 
held subject to inspection. That was its 
attitude, made manifest in many ways 
to the members of the _ board. 
That was again its attitude on 
the petition to the court for a 
writ of mandamus to hold the Commis- 
sion to its duty. There would be no 
justice at this late day in invalidating the 
proceedings for the failure to,supply the 


| petitioner with some average or aggregate 


which it did not state that it cared for, 
which even now is not explained, and 
which, in all likelihood, if given, would 
have added little to its knowledge.* Busi- 
ness men as a rule are not wholly in the 


| dark as to the ways of their competitors. 


(c) For still another reason the ruling 
made by the Commission was not an 


arbitrary refusal to give the kind of hear- | 


ing that in the circumstances of. this par- 


plaint that the refusal to disclose the costs 


of its American competitor has nullified | 


the report and the proclamation based 
upon it. 

The Norwegian principal, as we have 
seen, declined to give any 
to the agents of the Commission and left 


them to make up their estimate of the 
foreign costs from indirect and imperfect | 
The petitioner, to be sure, was | 
an agent, not a principal, yet it was the | 


sources. 


exclusive agent in the United States, and 


plainly in a relation that gave it influ- | 
Not once during | 


ence, if not authority. 
the hearing did it offer to make an effort 
to obtain the foreign costs and submit 
them to the Commission under a pledge 
of confidence or otherwise. Its attitude 
was one of indifference so complete as to 
vary hardly at all, or so at least the Com- 
mission might reasonably infer, from one 
of purposeful obstruction. 

This attitude of obstruction is not to 
be ignored in determining whether the 
information to be imparted to the peti- 


tioner was curtailed by the Commission | 
One who seeks | 


in any arbitrary way. 
equity must do it. 

The question in that aspect becomes 
this: Does justice require that the costs 
of a domestic producer shall be made 


known to an importer who is unwilling | 
to use reasonable effort to make dis- | 
closure of the costs of his principal | 


*As to other methods available of ascertain- 
ing the cost of production with approximate 


accuracy, see the testimony before the Senate | 


Investigating Committee, p. 1086. 


*See the Reports of the Australian Tariff | 


Board, supra. 

+See the minority report of the Investigat- 
ing Committee of the Senate under the 1926 
resolutions, Senate Report No. 1325, supra, at 
p. 7. See also Senate Hearings, p. 1086. 


information | 
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are 
the 


abroad? A mind neither perverse nor 
bitrary in its judgments might think 
answer should be “no.” 


There is left a final question. The pe- 
titioner makes the point that the Commis- 
sion by its own rules has spread its rec- 
ords open to the inspection of interested 
parties, and that there was a violation of 
those rules by denying an inspection here. 
The argument may not prevail. A yule of 
the Commission does indeed provide as 
follows: “Parties who have entered ap- 
pearances shall, prior to the filing of briefs, 
have opportunity to examine the report 
of the Commissioner or investigator in 
charge of the investigation an dalso the 


| record except such portions as relate to 


trade secrets and processes.” The evidence 
leaves no room for doubt that the excep- 
tion stated in this rule has been con- 
strued by the Commission as keeping costs 
secret for the protection of producers, both 
foreign and domestic, unless disclosure is 
so cloaked that the identity of the pro- 


| ducers will be effectively disguised. Dis- 


guise has been found to be impossible 
when the producers are but two or three. 


| The phrase “trade secrets and processes” 


is not a new one in the law. It occurs in 
statutes and judicial decisions as well as 
in the rule. The Commission was without 
competence by any decision it might make 
to fix the meaning of the phrase as used 
by Congress or the courts. It had power, 
however, to interpret its own rules and 
any phrase contained in them. Evans v. 
Backer, 101 N. Y. 289, 292; Duncan's Heirs 
v. United States, 7 Pet, 435, 451, 452. This 
it has done by an administrative practice 
too clear to be misread. 
The judgment is affirmed. 

Mr. Justice McReyno ps is of the opin- 
ion that the judgment should be reversed. 
x* kk 

Dealings in grain futures between 
an agent of the respondent company 
and several persons at the agent’s of- 
fice in Missouri, the orders being ex- 
ecuted at “contract” markets, outside 
the State, in which no deliveries were 
made, were held by the court to be 
gambling transactions, in violation of 
the Missouri “bucket shop” law. The 
Federal Grain Futures Act does not 
validate transactions illegal under the 
State law, the majority ruled. A cir- 
cuit court of appeals’ decision that the 
Grain Futures Act superseded the 
Missouri statute was reversed. 
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Uhlmann Grain Company, an Illinois 
corporation, brought this action of con- 
tract in the Federal Court for Western 
Missouri against A. P. Dickson, a citizen 


delivered the 
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Four other cases of like character were, 
by agreement, consolidated with this one; 
and the five cases were tried below and 


are brought here as a consolidated suit. | 
and proceedings | 
Stated in respect to the Dickson suit are | 


The pleadings, facts 
applicable to all. 
Dickson 
brcexer to purchase and sell for him grain 
on the Chicago, Minneapolis and Winni- 
peg exchanges; that he agreed to pay it 
coramissions for such service and to re- 
imburse it for any advances made; and 
that upon an account stated there is due 
a balance of $3,714.06, after crediting 


The petition alleged that 


amounts received from the proceeds of 


purchases and sales and as margins. 

Dickson denied the indebtedness and 
plexnded further in bar that the trans- 
act.ons out of which the indebtedness is 
alleged to have arisen were conducted 
wholly within the State of Missouri and 
were gambling, illegal under its laws; that 
no purchase or sale of grain was made 
for him and that none for him was con- 
templated by either party; that the in- 
ten.ion of both was merely that the de- 
fenljant should settle for differences in 
the market prices; that the transactions 
weve not actual dealings by him in grain 
futures but dealings which as to him were 
whelly fictitious or pretended, and in fact 
merely gambling on the rise and fall of 
the market prices of grain. 

The company replied that the obliga- 
tion sued on arose from transactions in 
the purchase and sale of zrain for future 
delivery as commonly conuacied on 
boc-ds of trade; that these transactions 
we.e2 carried cut on the boards of trade 
of Chicago and Minneapolis which had 
becn designated by the Secretary of Agri- 
cul.ure under The [Federal] Grain Fu- 
tures Act, Sept. 21, 1922, c. 369, 42 Stat. 
998, as “contract markets;” that the com- 
pary was a member of each of said 
bor ds; and that each of the transactions 
of purchase and sale made by the com- 
pai.y on behalf of Dickson was made 
by it with another member of the board 
and in compliance with the provisions of 
that act. 

The case was tried by the District Judge 
without a jury. Dickson contended that 
none of the alleged contracts made on 
the boards of trade was entered into on 
his behalf; that they were devices em- 
ployed by the company on its own behali 
in conducting at Carrollton what was ac- 
tua!!y a bucket shop in which to gamble 
in violation of the laws of the State; that 
he did not employ the company to make 
any contract for future delivery;, that it 
was understood by him and the plaintiff, 
in each transaction, that receipt and de- 
livery of the grain would not be required. 
On evidence which in abbreviated form 
occupies, besides the exhibits, 125 pages 
of the printed record, the judge found the 
facts as alleged in the plea in bar. He 
found specifically, among other things, 
that the transactions were wagering con- 
tracts “cloaked in the forms of law;” and 


that the company’s transactions with or | 


for the customers occurred wholly in Mis- 
souri. He declined to make any of the 
findings requested by the company, denied 
recovery and entered judgment for the 
defendant. A motion for a new trial was 
overruled. 

The company appealed to the Circuit 
Court of Appeals and contended, among 
cther things, (1) that there was no sub- 


employed the company as a | 


SUPREME COURT DECISIONS 


and resident of Carrollton in that State. | 


stantial evidence to support the finding 
that the transcctions were fictitious or 
gambling transactions and hence invalid 
| under the laws of Missouri; and (2) that 
the Grain Futures Act superseded all rel- 


evant State laws relating to the subject 
of dealings in futures on “contract ‘mar- 
kets,” and that the transactions in ques- 
| tion, being valid under the Federal act, 
were necessarily valid under the laws of 
Missouri. The Circuit Court of Appeals, 
one judge dissenting, reversed the judg- 
ment of the District Court; and re- 
manded the cause for further proceedings. 
56 F. (2d) 525. This Court granted a writ 
of certiorari. 287 U. S. —. 

First. The defense of illegality is pred- 
icated not on things done, or to be done, 
in Chicago or Minneapolis or Winnipeg, 
but wholly upon things done in Missouri. 
Uhlmann .Grain Company, a member of 
the boards of trade of Chicago, Minne- 
apolis, Kansas City, Missouri, and Win- 
nipeg, Canada, was engaged in the grain 
brokerage business. In 1924 it established 
a brancl. office at Carrollton, then a town 
oi about 3.200 inhabitants. It is not dis- 
puted that, upon receiving at Carrollton 
a purported order from Dickson, the Car- 
rollton branch of the grain company com- 
municated with its Kansas City office, and 
that the company thereupon entered into 
contracts on some other board of trade 
for future purchase or sale of grain. The 
contracts, so far as made within the 
United States, were entered into on either 
the Chicago or the Minneapolis board. 
Each of these boards had been designated 
by the Secretary of Agriculture a “con- 
tract market.” The company was a mem- 
ber in good standing -of each of the 
boards. Each contract was made in the 
name of the company as principal with 
another member of the board as principal. 
Each contract was evidenced by a record 
in writing as prescribed by the Grain 
Futures Act. And after each such con- 
tract was entered into by the company, 
it mailed, from its office in Kansas City 
to its customer at Carrollton, a written 


confirmation of his alleged order and of | 


its execution, which recited the date of 
the contract, the quantity and kjnd of 


grain bought and sold, the contract price | 


per bushel of the commodity, the delivery 
month, and the place where the contract 
of purchase or sale was executed. (Note 
No. 1.) The requirements of the Federal 
act appear to have been complied with. 
There is no suggestion that these con- 
tracts violated the law of the place where 
the exchange was situated. It may be 


assumed that they were valid as between | 


the Uhlmann Grain Company 
fellow members of the exchanges. 
But there were two distinct agree- 


and its 


also: “All transactions made by us for your 
account contemplate the actual receipt and 
| delivery of the property and payment there- 
for 
actions when deposits are running out with- 
out further notice. 
ilege of clearing all transactions 
| Clearing Associations, if there be any from day 
to day in accordance with the usages, rules 
| and regulations of the Exchange where the 
trade is made. prevailing at the time. All 
purchases and sales made by us for you are 


made in accordance with and subject to the | 
rules, regulations. and customs of the Chamber | 


of Commerce or Board of Trade where the 

| trades are made and the rules, regulations and 
requirements of its Board of Directors, and all 
amendments that may be made thereto. The 
contract is made under the authority of the 
Act of Congress known as ‘The Future Trading 
Act’..”” 


We reserve the right to close these trans- | 


We also reserve the ose | 
through | for handling grain, purported to buy and 


| sell in amounts up to 50,000 bushels in 
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that 
in 


between customer and 
company, which both parties 
acted as principals,; and that 
between the company and brokers on the 
exchange, in which both of the parties 
there likewise acted as principals. It does 
not follow that because the contracts be- 
tween the members of the exchanges were 
valid, those entered into by the company 
at Carrollton with Dickson and its other 
customers’ were valid also. Compare Board 
of Trade v. Christie Grain & Stock Co., 
198 U. S. 236, 249-250. See, also, Harvey 
v. Merrill, 150 Mass. 1; Riordan v. McCabe, 
341 Ill, 506, 512-515. Whether the cus- 
tomer, in his agreement with the company, 


ments: 


| ordered that contracts be entered into in 


his behalf on the exchange, is the serious 
issue of tact in the case at bar. If the 
customer did so order by his agreement, 
we should have to determine by the law 
of which State the defense of illegality 
is governed. If, as Dickson contends, and 
the trial court fqund, Dickson’s agreement 
did not contemplate the execution of 
transactions on the exchange in his be- 
half, clearly the defense of illegality is 
governed by the law of Missouri, unless 
ihat law has been superseded by 
Grain Futures Act. 

Second. There was evidence that the 
transactions out of which the indebted- 
ness is alleged to have arisen were not 
in fact orders to enter into contracts on 
behalf of the defendants to purchase or 
sell for future delivery but were devices 
knowingly employed by the company 
solely to enable them to gamble. They 
testified that they were assured by the local 
manager that they would never have to 
receive or deliver any grain as a result 
of their speculations. And there is no 
lack of evidence to support a finding that 
in doing so the manager acted within the 
scope of his authority. It is admitted 
that no grain was actually delivered by 
or to the plaintiff's customers. The ac- 
counts of the defendants were carried on 


mn 


Le 


| margin; and the extent of their purported 


obligations exceeded their financial ca- 
pacity. It is clear that their purpose 
was solely to make a profit by reason of 
the fluctuations in the market price of 
grain; and that the plaintiff knew this, 
The Carrollton office was equipped in a 
manner common to bucket shops; its fur- 
nishings, ‘consisted of a desk, chairs, a 
typewriter, blackboard, and telegraph in- 
strument. The branch manager testified, 
as did the defendants, that he was active 


| in soliciting business among the towns- 


people. Between 40 and 50 local residents 
trom widely divergent walks of life in no 
way connected with purchasing or selling 
grain became customers of the branch. 
Of the five defendants in the cases con- 


| solidated for trial, who were the plain- 
Note No. 1.—The alleged confirmation stated 


tiff’s largest customers at Carrollton, two 
were farmers, two were clothing mer- 
chants, and one was an ice dealer. These 
defendants, who were not in the grain 
business, who had never traded on a 
grain exchange, and who had no facilities 


a single transaction. In a period of nine 
months the total number of bushels in- 
volved in the transactions of four of the 
defendants, according to one of the plain- 
tiff'’s witnesses, was 2,360,000. The de- 
fendants undoubtedly knew that the com- 
pany regularly entered into contracts on 
the exchanges corresponding to the trans- 
actions at Carrollton. But the evidence 
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warrants the conclusion that the contracts 
on the exchange were entered into by the 
company to enable it to secure the data 
for the defendants’ wagers and to provide 
the means for determining the defendants’ 
gains and losses; and that both the plain- 
tiff and the defendants so regarded the 
contracts on the exchanges. So far as 
concerned the obligations which they un- 
dertook, the customers were in the same 
position as if they had simply wagered 
against the company on the fluctuations 
in the prices of grain. Thus, the evidence 
supports the conclusion that the transac- 
tions between the defendants and the com- 
pany were executed and performed wholly 
in Missouri; and the law of Missouri ac- 
cordingly governs, unless prevented by the 
Federal Act. 


The burden was on the defendants to | 
establish, the defense of illegality under | * 


the law of Missouri, Spencer v. Crawford, 
92 Mo. 498, 506; and the evidence was am- 
ple to support the conclusion of the trial 
court that the defense had been sustained. 
The Missouri bucket shop law, Rev. Stat. 
(1929), secs. 4316-4323, defines transac- 
tions in grain declared to constitute gam- 
bling and makes it punishable either to en- 
ter into the prohibited transactions or 
to keep a place where they are entercd 
into. Section 4317 declares that a bucket 
shop is a place wherein the person carry- 
ing on the shop goes through the form 
of buying and selling certain commodities 
for other persons “at prices fixed or pre- 
tended to be fixed by trades or transac- 
tions made or offered to be made in same 
on boards of exchange or otherwise, but 
wherein there is in fact no actual pur- 
chase and sale, or sale and purchase of 
such commodity for or on account of the 
party or parties thereto.” The statute 
further provides in section 4318 that all 
such “pretended” sales or agreements, 


“wherein there is, in fact, no actual pur- | 


chase and sale or sale and purchase of 
such commodities for or on account of 
the party or parties thereto, are hereby 
declared gambiing and criminal acts, 


whether the order or contract for the pre- | 


tended purchase or sale of such property 
purports to be offered, accepted, executed, 
or consummated in this State or in any 
other State or country; Provided, the offer 
to make such pretended purchase or sale 
of said property is placed or given 
communicated from this State; and any 
person violating the provisions of this 
section shall be guilty of a felony.” (See 
Note No. 2.) 

The State statute imposed a criminal 
penalty for the negotiation of what was 
at common law an illegal contract. Com- 
pare Irwin v. Williar, 110 U. S. 499, 508- 


510; Embry v. Jemison, 131 U. S. 336, 345. | 


Under the Missouri statutes it is no de- 
fense to a criminal prosecution that the 


company entered into transactions for fu- | 


ture purchases and sales on a contract 
market, even where the illegality consists 
in dealing in futures on margin. 


v. Christopher, 318 Mo. 225. (Note No. 3.) 


In the case at bar the company was a | 
party to the illegal contracts with its cus- | 


tomers; and hence it can not recover for 
commissions, or for advances. The trial 
court accordingly was right in entering 
judgment for the defendants, unless the 
Missouri law has been superseded by the 
Federal Act. 

Third. The Grain Futures Act did not 


|-out of which they arose, Shall be valid. 
| does not purport to validate any dealings. 


or | 141; 


| in 
| that contracts for 


State | 15. Tex. Rev. 
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Supersede any applicable provisions of the 
lissouri law making gambling in grain 
iutures illegal. The Grain Futures Ac 
recites in section 3 that transactions in 
grain involving the sale thereof for future 
delivery as commonly conducted on boards 
of trade and known as “futures” are af- 
fected with a national public interest; 
that they “are susceptible to speculation, 
manipulati and control;” and that the 
resulting obstruction to and burden upon 
interstate commerce in grain and tlic 
products and by-products thereof “render 
regulation imperative for the protection oi 
such commerce.” Section 4 declares that 
“it shall be unlawful” to engage in such 
transactions except, among other -things: 


| “(b) Where such contract is made by or 


through a member of a board of trade 
which has been designated by the Secre- 
tary of Agriculture as a ‘contract market,’ 
* * and if such contract is evidenced by 
a record in writing which shows the date, 
the parties to such contract and their 


pace. 171 


dealing with that subject is superseded. 
The purpose of the Grain Futures Act was 
io control the evils of manipulation of 
prices in grain. (Note 4.) Such manipu- 
lation, Congress found, was effected 
through dealings in grain futures. See 
Board of Trade v. Olsen, 262 U. 8S. 1, 32. 


| Many persons had advocated, as a remedy, 


that all future trading be abolished. (Note 
5.) Congress took a less extreme position. 
It set up a system of regulation and pro- 
hibited all future trading which did not 
comply with the regulations prescribed. 
But it evinced no intention to authorize 
all future trading if its regulations were 
complied with. Both the language of the 


| Act and its purpose are clear; and they 
| indicate the contrary. The Missouri law 
| is in no way inconsistent with the pro- 


| not prescribe 


vision of the Federal Act, It does not pur- 
port to legalize transactions which the 
Federal Act has made illegal. It does 
regulaiions for exchanges. 


| Obviously, manipulation of prices will not 


addresses, the property covered and its | 


price, and the terms of delivery.” 

The Federal Act declares that contracts 
for the future delivery of grainy shall be 
unlawful unless the prescribed conditions 
are complied with. It does not provide that 
if these conditions have been complied 
with the contracts, or the transactions 
It 


Nor is there any basis for the contention 
that Congress occupied the field in respect 


| to contracts for future delivery; and that 


necessarily all State iegislation in any way 
Note No, 2.—The defense rests solely on Mo. 
Rev. Stat. (1929), secs. 4316 to 4223; not on 
secs. 4324-4326, 4329. The former sections de- 
rive from Mo. Laws 1887, p. 171; 
from Mo. Rev. Stat. (1889) secs. 3931-3936; 
State v. Long, 261 Mo. 314. 316. 
sections prohibit the purchase or sale of grain 
on margin where there is an intention not 
to make or receive delivery, and declare con- 
tracts made in violation of this prohibition 
void, even if only one of the parties to the 
ecntract has an intention not to deliver. Un- 
der the latter sections it has been held that 
such an intention on the part of a cus- 
tomer for whom a broker has executed future 
contracts is sufficient to defeat the broker's 
claim for commissions, even though he was 
unaware of that intention, Price v. Barnes, 
300 Mo. 216, 229, 231; but that the provisions 
do not apply where the execution of the con- 
tracts occurred in another State pursuant to 
orders given to the broker in Missouri. Ed- 
werds Brokerage Co. v. Stevenson, 160 Mo. 
516, 527-528; see Connor v. Black, 119 Mo. 126, 
Price v. Barnes, supra, at p. 232; also, 
Grain Co. v. Stonebraker, 202 Mo. App. 81; 
Claiborne Commission Co. v. Stirlen, 262 S. W. 
387 These cases have no application in the 
case at bar. 
Note No 
recent 


see 


3.—Compare the statutes enacted 
years in several States, declaring 
future delivery of grain 
and other commodities are valid and enforce- 
able if made according to the rules of an 
exchange, actually executed on 
and performed oer discharged according to its 
rules, and made with or through a member in 
good standing. Ark. Acts 1929, No. 208. Ark. 
Dig. Stat. (1931 Supp.) Sections 266la-2661k; 
Ga. Acts 1929, p. 245. Ga. Code (1930 Supp.) 
Sections 4264(1)-4264(8); Miss. Acts 1928, c. 
304, Miss Code (1930) Sections 1827-1837; Okla. 
Laws 1917, c. 97, Okla. Stat. (1931), v. 15, art. 
24: S.-Car. Acts 1928. No. 711, S. Car. Code 
(1932), Sections 6313-6321; Tex. Acts 1925, c. 
Pen. Code (1925), arts. 656-664. 
The South Carolina and Texas statutes con- 
tain a proviso declaring that such contracts 
shall be unlawful where it is not “contem- 
plated” by the parties that there be actual 
celivery; and the Georgia statute contains a 
proviso declaring such contracts unlawful 
where it is not ‘‘stinulated” by the parties 
thereto that there she!l be actual delivery. 
For an analysis of the State statutes concern- 
ing dealings in futures. see 45 Harvard Law 
Review 912-925. Compare E. W. Patterson, 


| Hedeing and Wagering on Produce Exchanges, 


40 Yale Law Journal 843. 


} 


the latter, | 


The latter | 


the exchange | 


be made easier, or the prevention of such 
manipulation be made more difficult, be- 
cause the State has declared that certain 
dealings in futures are illegal and has for- 
bidden the maintenance within its borders 
of places where they ate carried on. Since 
there is nothing in the State law which 
is inconsistent with, or could conceivably 
interfere with the operation or enforce- 
ment of, the Federa! law, the statute 
of Missouri was not superseded. Compare 
Savage v. Jones, 225 U_ S. 501, 533. (Note 
6.) 
Reversed. 


Mr, Justice BurTier, dissenting. I am 
unable to join in the decision just an- 
nounced. My understanding of the evi- 
dence constrains me to dissent. 

Sections 4316-4323, Mo. R. S., 1929, pro- 
hibit bucketshop transactions in Missouri, 
Section 4318 denounces as gagmbling pre- 
tended purchases and sales “wherein there 
is, in fact, no actual purchase and sale 
or sale and purchase of such commedi- 
ties for or on account of the party or 
parties thereto.” This Court rests its de- 
cision solely on that provision. 

Section 4324 denounces as gambling all 
purchases and sales “without any inten- 
tion of receiving and paying for the prop- 


Note No. 4.—See the remarks of Mr. Tincher, 
chairman of the committee reporting the bill, 
before the House. 62 Cong. Rec., 67th Cong., 
2d Sess., p. 9434. The title of the Act is “An 
Act for the prevention and removal of ob- 
structions and burdens upon interstate come- 
merce in grain by regulating transactions on 
grain futures exchanges, and for other put- 
poses.” A cardinal argument for the pss age 
of the Grain Futures Act was the severe de- 
cline in prices on the Chicago board of trade 
subsequent to the decision in Hill v. Wallace, 
259 U. S. 44, holding sections of the Future 
Trading Act unccnstitutional. See H. R. No. 
1095, 67th Cong., 2d Sess., p..2; Sen. No. 871, 
67th Cong., 2d Sess., p. 7; 62 Cong. Rec., p. 
12733; compare id., p. 9429. 

See, also, the statements of the purpose of 
the Future Trading Act, H. R, No. 44, 67th 
Cong., 1st Sess, p. 2; Sen. No. 612, 67th Cong., 
Ist Sess., p. 4; and the disavowal of an_in- 
tention to “legalize” gambling, 61 Cong. Rec., 
67th Cong., 1st Sess., pp. 1313, 1339--1340, 1370, 
1374, 

Note No. 5.—See id.. p. 9428. For a summary 
of prior bills introduced in Congress for the 
control of future trading, some of them pro- 
viding for its prohibition, see G. W. Hoffman, 
Future Trading Upon Organized Commodity 
Markets, pp. 364-367, 

Note No. 6,—Compbre, 
wood, 237 U. S. 52, 62; Asbell v. Kansas, 209 
U. S. 251, 257; Crossman v. Lurman, 192 U. S. 
188, 199; Reid v. Colorado, 187 U. S. 137, 149; 
Missouri, Kansas & Texas Ry. Co. v. Haber, 
169 U. S. 613, 623: Sherlock v. Alling, 93 U. S. 


also. Sligh v. Kirk- 


| 99 
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erty so bought, or of delivering the prop- 
erty so sold,” The judgment of the dis- 


trict court appears to be based upon the 
conclusion that the transactions between 


tion. But the contracts here involved 
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the time specified for delivery, and the 
price at which it was bought or sold. 
Each confirmation contained the state- 


| ment that “all transactions made by us 
plaintiff and defendants violated that sec- | 


were executed outside Missouri and, as | 


shown by the opihion of this Court, are 
not governed by Section 4324. 
involved. Edwards Brokerage Co. v. Stev- 
enson, 160, Mo. 516, 527-528. Atwater v. 
Brokerage Co., 147 Mo. App. 436, 448. Hood 
Co. v. McCune, 235 8. W. 158. Claiborne 
Commission Co. v. Stirlen, 262 S. W. 387, 
388. Cf. State v. Gritzner, 134 Mo. 512, 
526-527. State v. Christopher, 318 Mo. 
225, 237. 

The evidence shows affirmatively and 
without contradiction that plaintiff and 
defendants did not intend to and did not 
violate Section 4318. 

Plaintiff is not a bucket shop proprietor. 
It has been engaged for many years in 
operating elevators including a terminal 
one of great capacity and in dealing on 
its own account in cash grain. It long 
has been a member of the Chicago, 


It is not | 
| contracted to 


for your account contemplate the actual 
receipt and delivery of the property and 
payment therefor.” The customer was 


bound. within the specified future month | 


to receive or deliver the grain he had 
uy or sell unless prior to 
that time he had sold or otherwise closed 
his contract. 

All the contracts here involved, were 
when made, intended by the parties to be 
and in fact were closed by such counter 
transactions prior to the time fixed for 
delivery. In accordance with usage pre- 
vailing on all contract market exchanges, 
defendants’ 
closed by corresponding sales and vice 
versa. And in each instance plaintiff sent 
a statement to the defendant showing the 
respective dates of purchase and sale, the 
quantity and kind of grain, the specified 


| time for delivery, the amounts ‘of plain- 


Minneapolis, Kansas City and Winnipeg | 
exchanges and a broker executing cus- | 


tomers’ orders for the purchase and sale 
of grain for future as well as for im- 
mibdiate delivery. 

In 1924, from April to late November, 
it had a branch at Carrollton, Mo., in 
charge of ene McDonough. This branch 
was connected by private telegraph wire 
with its Kansas City office and regularly 
posted prices at which purchases and sales 
of grain were being contemporaneously 
made on the exchanges. McDonough 
solicited from defendants and others in 
and about Carrollton orders for the pur- 
chase and sale of grain for future de- 
livery to be executed by plaintiff upon 
the exchanges and, upon information ob- 
tained from plaintiff, gave advice to those 
desiring to speculate in contracts for the 
buying and selling on the exchanges. 

He had no authority to bind plaintiff 
to execute orders and transmitted any 


tiff’s commission and of Federal taxes, 
together with the net gain or loss. 


orders to be executed on the exchanges, 
that they were so executed, and that the 
accounts are correct. The advances 


| sued on were made and the commissions 
| Claimed were earned. Plaintiff did not sell 


obtained by him to the Kansas City office. | 


him at once. An accepted order was sent 
to plaintiff's office in Chicago and, if for 
purchase or sale in that city, was executed 
by its representative in the grain pit on 
the exchange there. An order for execu- 
tion at Winnipeg was sent by wire to 
plaintiff’s broker there. Each order for- 
warded was identified by the customers’ 
mame which for brevity in transmission 
was usually indicated by the number given 
to his account. Unless the customer 
stipulated otherwise, it had to be executed 
on the day it was given. 

In making the purchases and sales on 
the exchanges, members dealt with each 
other as principals, but each was required 
separately to execute each order and, 


when called on, to furnish the name of | 


his customer to the broker with whom he 
dealt. The rules of such exchanges re- 
quired a member to furnish to his cus- 
tomer desiring the information the name 
of the other broker. And plaintiff made 
available to defendants’ counsel its rec- 


ords disclosing the names of the other | 


parties to the purchases and sales in 
question. 
Upon the execution of an order, plain- 


tiff promptly wired McDonough the result | 
and on the same day sent by mail di- | 


rectly to the customer a confirmation 
showing the kind and quantity of grain, 


| 


what defendants bought or buy what they 
sold. It did not gain when they sustained 
losses. on their contracts to purchase or 
sell or lose when they made gains thereon. 
There was no betting between plaintiff and 
defendants. 

The trial judge, taking plaintiff’s re- 
quests for findings as a basis, character- 
ized the transactions as “purported,” “pre- 
tended” and “fictitious.” It quite clearly 
appears, from the form and language as 
well as from the substance of the findings* 
and from his filed opinion, that he held 
that, as actual deliveries were not intended 
or made, the contracts creating the right 
to make or call for delivery on specified 
terms violated section 4324. ‘Ihe charac- 


If plaintiff rejected the order, it notified | terizations, like the statement in the opin- 


ion that the transactions were “wagering 
contracts * * * cloaked with "he forms of 
law,” may not be deemed to be findings 
of fact. They are mere assertions in the 


nature of conclusions of law. The effect | 


or weight to be given them necessarily 
depends upon the details and circum- 
stances shown by the evidence. Made as 
they were through a mistaken view of 
the applicable law, these declarations may 
not reasonably be adopted here as find- 
ings that no such contracts were made 
and that plaintiff and defendants indulged 
in the make-believe denounced by sec- 
tion 4318. 

There is no evidence of any violation of 
the bucketshop laws, nor is there any 
suggestion that the transactions shown 


can be held illegal except by force of the | 


Missouri statute. I do not disagree with 
the majority that the Federal Grain Fu- 
tures Act has not superseded the statutes 
of Missouri applicable to these trans- 
actions. 

I am of opinion that the judgment of 
the district court should stand reversed 
and that the judgment of the circuit court 
of appeals should be affirmed. 

Mr. Justice Stone and Mr. Justice Car- 
pozo join in this dissent. 


*The findings followed the form of plain- 


contracts of purchase were | 





| actions were caried out. 


| or profit to defendants. 
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tiff's requests and employed the same lan- 
guage, except as indicated below. The words 
italicized were added by the court; those with- 
in brackets were deleted from plaintiff's re- 
quests. 

1. In all of the transactions involved in 
these suits the plaintiff purported to act 
[acted] as broker for defendants in the pur- 
chase and sale of grain for future delivery, 
and in no case did plaintiff pretend to enter 
into any other than a brokerage contract with 
any defendant. 


2. Every pretended purchase and pretended 
sale was executed by plaintiff for defendant 
on the Grain Exchange in Chicago, Ill.; Mine 
neapolis, Minnesota, or Winnipeg, Manitoba. 
None of the contracts of purchase or sale in- 
volved in these suits purported to have been 
[was] executed in Misouri. 


3. Every transaction was a pretended con- 
tract of purchase or sale of grain for future 
delivery, purported to have been executed on 
grain exchanges by plaintiff in behalf of de- 
fendants on the one side, in which the plain- 
tiff was a clearing member of the exchange 
where executed and in which the purporied 
other party to the transaction, either acting 


| for himself or a pretended undisclosed prin- 


cipal, was also a clearing member. 


4. Every pretended contract of purchase or 
sale executed by plaintiff for defendants was 
purported to have been carried out in con- 
formity with and in compliance with the 
rules of the particular grain exchange on 


| which it was pretended to have been closed. 
Defendants admit that they intended the | 


5. Every contract purported to have been 
executed by plaintiff on behalf of defendants 


| pretended to call [actually called] for the pur- 


chase or sale of grain for future delivery and 
was evidenced by a memorandum in writing 


| under which, and under the customs and 


rules of the exchanges were executed, the 


| parties were obligated in form and pretense 


to take or make delivery, or to respond in 
damages for failure to do so. That under the 


| custom and practice existing and under the 


rules of the exchanges, offsetting or ringing 
purchases or sales under proper circumstances 
in good faith were permitted in lieu of the 
actual delivery of grain contracted for. 

6. Every transaction involved in these suits 
initiated by a purported purchase or sale was 


| offset by a pretended sale or pretended pur- 


chase executed in the same manner as the 
initiating purported purchase or sale. Every 
pretended purchase or sale was closed out by a 
purported offsetting transaction before the de- 
livery time arrived and was purported to have 
been executed by plaintiff on the orders and 
at the instruction of defendants, save and 
except as to some of the last transactions, 
which were closed out by plaintiff without 
instruction from such defendant at a time 
when defendant had no cash margin to pro- 
tect his transactions. 

7. At all the times in question plaintiff was 
a member in good standing of the grain ex- 
changes on which the pretended contracts of 
purchase and sale were executed, and plaintiff 
constantly maintained a margin with the 
Clearing House of each grain exchange as se- 
curity for the performance of its bona fide 
contracts. All transactions of pretended pur- 
chase and pretended sale executed by plaintiff 
for defendants were purported to have been 
contracted for on the exchanges in the name 
of plaintiff [plaintiff was responsible for their 
performance, and in each instance where the 
sale price was for an amount less than the 


| purchase price, plaintiff acting as defendants’ 


broker paid the difference to the Clearing 
House of the exchange upon which the trans- 
In none of the trans- 
actions did plaintiff profit or lose by a loss 
In all of them it 
acted only as a broker for defendants. 

8. None of the pretended purchases or sales 
were purported to have been executed at Car- 
rollton, Mo. Orders were pretended to have 
been given by defendant from time to time 
at Carrollton to plaintiff's local office for pur- 
ported execution on the grain exchanges at 
Chicago, Minneapolis and Winnipeg; but 
none of these orders were purported to have 
been accepted by plaintiff at Carrollton. All 
of them were telegraphed to Kansas City for 
acceptance or rejection, and if accepted, were 
purported to have been carired out by plain- 
tiff by telegraphic instructions emanating 
from Kansas City and by pretended written 
confirmation of the execution of the order, 
which pretended written confirmations would 


| be mailed from Kansas City to the customer. 


9. That no records of the accounts of plain- 


| tiff with the defendants were kept at Carroll- 


ton; that no moneys were paid out to cus- 
tomers in Carrollton, but remittances were 
mailed direct by check from Kansas City. All 
statements, all pretended “P & 8's,” all pre- 
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tended confirmations of the purported execu- 
tion of purchases and sales, were mailed to 
defendants from Kansas City. The Carrollton 
office merely pretended to receive([dj and 
transmit[ted| purported orders to its custom- 
ers to Kansas City for pretended execution on 
the grain exchange designated in the custom- 
er’s pretended order. 

10. All [none] of the tkansactions of pur- 
chase and sale executed by plaintiff for de- 
fendant were fictitious transactions. None 
{all] of them were actually executed between 
clearing members of. the exchange where pre- 
tended to have been consummated. fone of 


11. In all [none] of the transactions |did] 
plaintiff bet with its customers and took [or 
take] the other side of the deal. 


In no transaction did plaintiff and defend- | 
ant settle the gain or loss of defendant other | 


than by ascertaining the acfual difference be- 
tween the price at which the commodity was 
bought and that at which it was sold. In no 
transaction of purchase or sale did plaintiff 
and defendant fix a fictitious profit or !oss 
to defendant by an ascertainment of the 
difference between the contract, price and the 
market price on the day fixed for delivery. 


12. In each transaction, after a pretended 


order to sell or purchase was purported to have | flict 
| view of petitioner; but we are of opinion 
is the other | 


been executed by plaintiff in behalf of de- 
fendant, written confirmation thereof was im- 
mediately mailed by plaintiff 
Every written confirmation recited that 
“All transattions made by us for your ac- 
count contemplate the actual receipt and de- 
livery of the property and payment therefor.” 
The court's findings. did not cover other 
matters included in plaintiff's requests: the 
scope of its local agent’s authority, whether 
the orders were made and recorded in accord- 
ance with the rules and regulations of the 
contract markets in which they were executed, 
and the intent of the parties as to receipt and 
delivery of wheat bought. 
x ® 


An order, after a plea of guilty, of 
a@ Federal trial court suspending im- 
position of sentence of petitioner and 
discharging him from the custody of 
the marshal did not deprive the court, 
through a different judge, from im- 
posing sentence at a subsequent term 
of court, it was ruled. The juris- 
diction of the trial court was not 
erhausted until sentence was pro- 
nounced, 


Josrrpu F. Mitier 
v. 
A. C. ApERHOLD, WarpdEN, UNITED STATES 
PENITENTIARY, ATLANTA, GA. 
Supreme Court of the United States. 
No. 138. 

On writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit. 

Dean G. ACHESON (JOSEPH F. MILLER, pro 
se, with him on brief), for petitioner; 
Paurt D. Miter (THomAs D. THACHER, 
Solicitor General, G. A. YouNneguist, 
Assistant Attorney. General, J. J. Byrne 
and W. Marvin SmirH with him on the 
brief) for respondent. 

Opinion of the Court 
Feb. 6, 1933 


Justice SUTHERLAND the 


Mr. delivered 
opinion of the court. 

Dec. 10, 1930, in the Federal District 
Court for the Southern District of New 
York, petitioner was convicted on his plea 
of guilty of the crime of stealing from 
the United States mails. By order of the 
court, sentence was suspended and he was 
discharged from the custody of the 
marshal. 

At a subsequent term of court, on June 
17, 1931, petitioner was sentenced by an- 
other judge to four years’ imprisonment. 
A motion to vacate the sentence was de- 
nied; and a petition for a writ of habeas 
corpus was filed in the Federal District 
Court for the Northern District of Georgia, 
praying the discharge of petitioner on the 


} permanently; 


to defendant. | 


| for the latter 
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, ground that the court impgsing the sen- 


tence was without jurisdiction to do so. 
After a hearing the writ was dismissed 
2nd petitioner remanded to custody. The 
Circuit Court of Appeals affirmed the 
judgment. 56 F. (2d) 152. 


Petitioner seeks a reversal here on the 
ground that the order of Dec. 10 consti- 


| tutes a permanent suspension of sentence, | 


whom would be plaintiff acting for defendant.] | void under the decision of this court in 


Ex parte United States, 242 U. S. 27; and 
that with the expiration of the term the 
trial court was without power to setnence 
petitioner. The Solicitor General vigor- 
ously opposes the contention that the ef- 
fect of the order was to suspend sentence 
but, without determining 
that question, we are of opinion that if 
such was the effect, nevertheless, the 
court was not deprived of power to impose 


| sentence at a subsequent term. 


The decisions on the point are in con- 
The greater number support the 


that the weight of reason 
way. Several of the cases holding with 


| petitioner are set forth in Mintie v. Biddle, | 
While these cases and | 
| others are emphatically to the effect that 

| &@ permanent suspension 


15 F. (2d) 931. 
of sentence is 
void, and that the court thereby, with the 
passing of the term, loses jurisdiction, we 
find no convincing reason in any of them 
conclusion. The decision 
in the Mintie case rests primarily upon 
considerations affecting the accused, Sup- 
port for its conclusion is found by the 
court in the supposition that during the 
suspension the accused can “make no 
plans, enter into no contracts, engage 
in no permanent occupation, 
himself to no obligations, or create any 
permanent ties, business or 
But it is hard to see the relevancy of these 


difficulties to the question of jurisdiction. 


They equally would be present if sentence 
were definitely postponed from term to 
term; and power to that extent is not 
doubted. Moreover, since the suspension 
order is void, the accused is not bound 
to rest under the supposed hardship. He 
may at any time put an end to it by re- 
questing the court to pronounce judg- 
ment, which the court no doubt would do 
unless good cause to the contrary were 
made to appear. 
request he must be held to have consented 
to the indefinite delay and cannot com- 
plain. Hoggett v. State, 101 Miss. 269, 271. 
Compare United States v. Mulligan, 48 F. 
(2d) 93; United States v. Lecato, 29 F. 
(2d) 604, 695. 

In a criminal case final judgment means 
sentence; and a void order purporting 
permanently to suspend sentence is neither 
a final nor a valid judgment. United 
States v. Lecato, supra, at p. 695; State v. 
Bongiorno, 96 N. J. L. 318; People v. Bork, 
78 N. Y. 346, 350; State v. Vaughan, 71 
Conn. 457, 458; Symington III v. State, 
133 Md. 452, 454. If the suspension be 
for a fixed time, the case undoubtedly re- 
mains on the docket of the court until 
Gisposed of by final judgment. There is 
ne ‘good reason, in our opinion, why a 
different rule should obtain where the 
order of suspension, though expressly 
made permanent, is void. Such an order 
is a mere nullity without force or effect, 
as though no order at all had been made; 
and the case necessarily remains pend- 
ing until lawfully disposed of by sentence. 
Compare In re Bonner, 151 U. S. 242, 259- 
262; G. Amsinck & Co. v. Springfield 


| not 


| Moser, 
| in accordance with what we regard as the 


and bind | 


domestic.” | 


In the absence of such | 
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Grocer Co., 7 F. (2d) 855, 858; Hammers 
v. United States, 279 Fed. 265, 266; Biddle 
v. Thiele, 11 F. (2d) 25, 236-237; Bryant 
v. United States, 214 Fed. 51. 

The order here under review being in- 
effectual to confer immunity from punish- 


|} ment, the conclusion that such immunity 


existed must rest upon the bare fact that, 
without any saving provision, the term 
at which the accused was convicted but 
sentenced had passed. But that 
foundation for the conclusion at once 
vanishes in the face of the rule that where 
judgment has not been pronounced upon 
a verdict during the term at which it 


| was rendered, the cause continues on the 
| docket and necessarily passes over to a 


succeeding term for final judgment or 
other appropriate action. Walker v. 
117 Fed. 230, 232. We conclude, 


better view, that in 4 criminal case, where 


| verdict has been duly returned, the juris- 


diction of the trial court, under circum- 


| Stances such as are here disclosed, is not 


exhausted until sentence is pronounced, 
either at the same or a succeeding term. 
Rachmil v. United States, 288 Fed. 782, 
785; Ex parte Dunn, 50 S. D. 48, 52-54; 
Hoggett v. State, supra, at p. 271; Han- 
cock v. Rogers, 140 Ga. 688; Dilley v. Com- 
monwealth, 243 Ky. 464, 468; Neace v. 
Commonwealth, 165 Ky. 739, 742-743. 
Judgment affirmed. 
* M 
A partner's loss from a co-pariner’s 
embezzlement in 1920 of money held 
in trust by the partnership is not a 
deductible item from his income for 
the year of embezzlement, under sec- 
tion 214 of the Revenue Act of 1918, it 
was held, when the amount was not 
definitely ascertained and restitution 
was not made until 1921. A lower 
Federal court decision sustaining the 
taxpayer's contention that he suffered 
a deductible loss in 1920 was re- 
versed. 
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and Anprew 1D. SHARPE with him on the 
brief) for petitioner; Harry C. Weeks 
(WeEEKs, Morrow & Francis with him 
on the brief) for respondents. 


Opinion of the Court 
Feb. 6, 1933 


Mr. Chief Justice HuGtis delivered the 
opinion of the court. 

In computing net income for 1920, the 
spondents, R. E. Huff, and his wife, E. B. 
Huff (now deceased), sought deduction Of 
a loss alleged to have been sustained 
in that year, in. relation to community 
property, through the embezzlement- of 
trust funds, The funds were held by a 


AL, 


Court 


| partnership of which R. E. Huff was a 


member and were embezzled by his co- 
partner. The Commissioner disallowed 
the deduction, holding that as the funds 
were not the property of the petitioners, 
and they were not called upon to make 
good the amount embezzled until 1921, 
they sustained no loss in 1920. The Board 
of Tax Appeals, upon the’ authority of 
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Farish v.. Commissioner (C. C. A. 8th), | tion of losses incurred “in trade or busi- 


31 F, (2d) 79, upheld this ruling. An al- 


amount in question as a worthless debt, 
was also disaiiowed. 20 B. T. A. 516. 
The circuit court of appeals, declining to 
follow the Farish case, reversed the de- 
cision of the Board (56 F. (2d) 788) and 


this court granted certiorari, 287 U. S. —. | 


The pertinent facts as found by the 
Board of Tax Appeals are these: R. E. 
Huff, a lawyer and banker in Wichita 
Falls, Texas, and J. S. Mabry were co- 
partners engaged in managing the busi- 


ness of a reciprocal fire insurance asso- | 
ciation known as Wichita Great Western | 


Underwriters. Under the plan of organ- 
ization, 25 per cent of the gross premium 
income of the association was allotted to 


expenses and profits, and the remaining | 


75 per cent was to be set “apart as a re- 
serve to pay fire losses. Any person 
might become an ‘underwriter’ by sub- 
scribing to the association such amount 
as he wished to invest, paying one-fourth 
in cash. Ten per cent of the cash pay- 
ment was allowed to the managing at- 
torneys and the rest constituted a reserve 
or trust fund which was to remain the 
property of the underwriters and to be 
used only for the payment of fire losses 
in excess of the association’s reserve. An 
advisory board was created for safeguard- 
ing the interests of the subscribers but 
undertook no active supervision until 
about the end of 1920. The board looked 
to Huff for the proper conduct of the 
affairs of the association, but the manage- 
ment was left almost entirely to Mabry. 
Early in 1920, on Mabry’s representa- 
tion that the sum of $25,000 was needed 


for working capital, Huff advanced this 
amount to the partnership upon partner- 


ship notes payable in six months. The 


entire amount was repaid to Huff in the | 


Autumn of 1920 by checks drawn by 
Mabry, the money being taken from the 
trust fund of the association held in re- 
serve for the subscribing underwriters. 
Huff did not know until near the end of 
that fund and neither of them had au- 
thority to use it for any purpose other 
than the payment of fire losses. To cover 
the checks, given to repay Huff, Mabry 


gave a demand note signed in the firm | 
name in favor of the reserve fund. Mabry | 
had no authority to execute the note and | 


Hu ffdid not know until near the end of 
1920 that the note had been given or that 
the repayment to him had not been made 
from funds belonging to the firm. The 
unauthorized use of the trust fund was 
discovered, in the absence of Mabry, in 
December, 1920. 

On Mabry’s return in January, 1921, he 
was removed as one of the managing at- 
torneys and the firm then discontinued 


business. Mabry promised to pay back the | 


money he had taken but did not do so, 
and @ judgment against him would have 
been worthless. Huff was unable to de- 


termine the amount of the assets of the | 
firm of Huff & Mabry before "the close | 


of 1920, and in February, 1921, these as- 
sets, amounting to $3,228.65, were turned 
over by Huff to the association, together 
with $21,771.35 which he paid personally. 
He has not been reimbursed. Huff kept no 


regular books of account and made up | 
his income tax returns upon a cash re- | 


ceipts and disbursements basis. 
First. The Revenue Act of 1918 (40 Stat. 
1057, 1066, 1067) provided for the deduc- 


| titution, 
“liable for the trust funds” from the mo- | 





| ness” or “in any transaction enf@red into | 
ternative claim, for the deduction of the 


for profit,” or arising from theft of prop- 
erty “not connected with the 


during the taxable year” and were “not 
compensated for by insurance or other- 
wise.” Sections 214 (a) (4) (5) (6). 

The Government conceds that if assets 
of the taxpayer used in trade or business, 


or “in any transaction entered into for | 
profit,” are stolen in any year, the taxpayer | 
sustains the loss in that year and the de- | 


duction must then be taken even though 
the theft is not discovered or the amount 
ascertained until the following year. 
is said to be the import of the regulation 


adopted by the Treasury Department un- | 


der the Revenue Act of 1921. 
tions No. 45, Art. 111. (Note 1.) 


. Regula- 
But the 


Government contends that a different rule | 
applies (at least where the taxpayer is on | 
a cash basis) when the property stolen is | 


not that of the taxpayer, but is held by 


him in trust, and the theft is not dis- | 
covered until the following year, as in that | 
case “the taxpayer, being nothing out of | 


pocket, canont be said to have ‘sistained’ 


the loss in the year of the theft.” The Gov- | 


ernment also raises the question whether 
Huff, in the absence of a finding of neg- 
ligence ,or of improper delegation of the 


adnyjnistration of the trust to Mabry, can | 


be ‘regarded as legally bound to make res- 
Respondents insist that Huff was 


ment they were received by his firm, and 


that the loss was sustained at the time | 
of the embezzlement because it deprived | 


him of assets with which he could have 
discharged his obligation. 


good the amount taken from the funds of 
the association by his copartner. We may 
assume that he Was. But the mere exis- 
tence of liability is not enough to estab- 
lish a‘ deductible loss. There is liability in 
the case of a breach of contract, but as the 
court said in Lucas v. American Code Com- 
pany, 280, U. S. 445, 450, “even an unques- 


tionable breach does not result in loss if | 


the injured party forgives or refrains from 
prosecuting his claim.” And whether a 
taxpayer will actually sustain a loss 
through embezzlement of trust funds of 
which he is trustee ‘vill depend upon a va- 
riety of circumstances. 
bility on his part for the misappropria- 


tion, it does not create a certainty of loss, | 


as the defalcation may be made good by 
the one who caused it, or the liability of 
the taxpayer may be enforced only to a 
limited extent or not at all. The require- 
ment that losses be deducted in the year 
in which they are sustained calls for a 
practical test. The loss “must be actual 
and present.” Weiss v. Wiener, 279 U. 8S. 
333, 335; Lucas v. American Code Com- 
pany, supra; Eckert v. Burnet, 283 U. S. 
140, 141, 142. 

The instant case aptly illustrates the im- 
portance of this principle and calls for its 
application. 
tire amount embezzled. He received this 
amount in payment of notes viven to hin 
by his firm to cover his advances to the 
firm. If he was liable to restore the 
amount taken from the trust fund, he him- 
self had the full sum that was to be re- 
stored. So far as his individual estate was 


trade or | 
business,” when the losses were “sustained | 


This | 





If there is lia- | 


Huff himself received the en- | 
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concerned, he had lost nothing by the em- 
bezzlement. If Huff had learned of the 
embezzlement immediately upon the pay- 
ment to him and had at once restored the 
entire amount to the trust fund, he would 
have been in the same position as that in 
which he was before he received the 
money; that is, he would have held the 
partnership notes, for his advances to the 
partnership, which had not been properly 
discharged. Huff's personal wealth would, 
have remained the same as it was prior to 
the embezzlement, and his individual gains 


| or losses would”have turned not upon the 


embezzlement but upon the result of the 
partnership business. When in 1921, on 
the liquidation of that business, Huff 
turned over to the association the sum 
of $21,771.35, he was merely restoring part 
of what he himself had received of the 
misappropriated fund, and whatever loss 
he sustained was upon his investment in, 
or his advances to, his firm. That loss 
was determinable only through the wind- 
ing up of the partnership business. 

The result of the partnership transac- 
tions was not known and could not be 
ascertained in 1920. The firm did not 
discontinue business until January, 1921. 
The finding is explicit that “some collec- 
tions from premiums were made in Jan- 
uary and February, 1921” and “Huff was 
unable to determine the amount of Huff 
& Mabry’s assets before the close of 1920.” 


| In February, 1921, the firm assets were 


found to amount to $3,228.65 and this sum 
was paid to the association, with the 
amount paid by Huff as above stated. 
Upon these facts we find no basis for the 
conclusion that Huff sustained a deducti- 


| ble loss in 1920. 
We find it unnecessary to discuss the | 


question whether Huff was bound to make | 


Second. The respondents make an al- 
ternative claim upon the ground that the 
amount due Huff by his firm was a debt 
“ascertained to be worthless” and hence 
deductible under section 214 (a) (7) of the 
Revenue Act of 1921. This claim was not 
passed upon by the Circuit Court of Ap- 
peals, but it was considered and rejected. 
properly as we think, by the Board of Tax 
Appeals. The facts as found show that 
the results of the firm’s business were not 
known prior to 1921 and that no portion 


| Of the debt was ascertained to be worth- 


less within the preceding taxable year, 
Judgment reversed. 


Note No. 1.—Article 111 of Regulations No. 
45 provides: “A loss from theft or embezzle- 
ment occurring in one year and discovered in 
another is deductible only for the year of its 
occurrence. * * * If subsequently to its oc- 
currence, however, a taxpayer first ascertains 
the amount of a loss sustained during a prior 
taxable year which has not been deducted 
from gross income, he may render an amended 
return for such preceding taxable year, in- 
cluding such amount of loss in the deductions 
from gross income, and mzy file a claim foi 
refund of the excess tax paid by reason of 
the failure to deduct such ioss in the original 
return.” See, also, Regulations No. 62. Art. 
111; No. 65, Art. 112; No. 69, Art. 112; No. 74, 


Art. 342, 
x «we 

A South Carolina law imposing a 
tax on the generation of electric 
power produced in the State by steam 
and water power is constitutional as 
applied to the petitioners, the court 
decided. Exemption from th tax on 
decided. Exemption from the tar on 
production of electricity by the use of 
oil or internal combustion engines and 
that produced by industrial plants for 
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, their own use or for the use of their 
employes“does not amount to discrim- 
ination in violation of the petitioners’ 
rights under the equal protection clause 
of the Fourteenth Amendment to the 
Federal Constitution. The taz, as ap- 
plied to one of petitioners, Lexington 
Water Power Company, with a plant 
constructed and operated pursuant to 
a license granted by the Federal 
Power Commission, is valid and not a 
tar upon an instrumentality of the 
Federal Government. 


BroaD River Power COMPANY 
Vv. 
Water G. QUERY ET AL., ETC.; 
LEXINGTON WATER Power COMPANY 
Vv. 

Wa ter G. QUERY ET AL., ETC, 
Supreme Court of the United States. 
Nos. 390-1. 

On appeal from the District Court of the 
United States for the Eastern District 

of South Carolina. 

Gerorce M. LePrne (C. Epwarp Paxson, W. 
C. McLain, Eviiorr, McLain, Wardlaw & 
E.uiotr and Travis, Paxson, WALLACE & 
Pui.sin with him on the brief), for ap- 
pellants; J. Fraser Lyon (JOHN M. 
DanieL, Attorney. General of South 
Carolina, with him on the brief), for 
appellees. 


Opinion of the Court 
Feb. 6, 1933 


Mr. Chief Justice Hucues delivered the | 


opinion of the court. 
These suits were brought to restrain the 
enforcement of a statute of South Caro- 


lina (Act of May 9, 1931, 37 St. at Large, | 


357) imposing a tax on the production 
and sale of electric power. 
Court of three judges (28 U. S. C. 380) 


sustained the tax and the cases come here | 


on appeal from final decrees dismissing 
the bills of complaint for want of equity. 
52 F. (2d) 515; 286 U. S. 525; 60 F. (2d) 
528. 


The contention, pressed below, that the 


statute is repugnant to the commerce 
ciause of the Federal Constitution is not 
presented: here. 
are (1) that the statute is a denial of the 
equal protection of the laws, contrary to 
the Fourteenth Amendment; and (2), in 
the case of the Lexington Water Power 


Company, that the tax is imposed upon | 


an agency of the United States. 
(1). The complaint, upon the first 
ground, is that the tax is laid upon the 


production of electricity by the use of oil | 


or internal-combustion engines is not 
taxed, and that the statute also exempts 
from the tax industrial plants generating 
power for their own use or that of their 
employes. 

The court below adequately answered 
this contention. The court found that | 
there were at least two plants in the State 
producing electric current by the use of 
internal combustion engines and _ that 
these plants were small and their business 
was comparatively’ insignificant. The | 
court pointed out that the purpose of | 


the legislature was evidently “to tax the 


generation of electric current by the | 
hydroelectric companies which utilize the 
water power in the rivers of South Caro- | 
lina, one of the great natural resources | 
of that State.” And the generation of 
current by the use of steam power was 


The District | 


The grounds of attack | 


| taxed “because it is a matter of common 
knowledge that the hydroelectric com- 
panies use steam power to supplement 
water power in the production of their 
current, and also because current pro- 


factor on the market with current pro- 
duced by water power.” 52 F. 
519. This classification cannot be re- 
| garded as arbitrary. Nor can it be 


distinction between hydroelectric com- 
panies generating electric current for sale 
to the public and industrial planis which 
develop power for their own use and that 
of their employes. The principles in- 
volved have been so recently restated by 
this Court that elaboration is unnecessary. 
Heisler v. Thomas Colliery, 260 U. S. 245; 





| duced by steam is the great competing | 


(2d) p. | 


| doubted that the State was entitled, in | 
devising its fiscal system, to recognize the | 


Ohio Oil Company v. Conway, 281 U. S. | 


146; State Board of Tax Commissioners | 


v. Jackson, 283 U. S. 527. 


(2). The separdte complaint of 


| GRAHAM SUMNER 
the 


Lexington Water Power Company is that | 


it is generating current at a watcr power 
plant, on the Saluda River, which 
constructed and is operated pursuant to 
a license granted by the Fedcral Power 
Commission under the Federal Water 
Power Act (16 U. S. C., chap. 12) and 
hence that the tax is an “excise, license 
or privilege tax” upon a Federal agency. 

It is apparent, however, that the com- 
plainant in generating and selling power 
is not acting as an agent for the Govern- 
ment. 
mission, and while it may be said to have 


it is not a privilege tO be exercised on 
behalf of the Government. The tax is not 


was | 


It acts with the Government’s per- 


received a privilege from the Government, | 


upon the exertion of, and cannot be said to | 


| burden, any governmental function. Fox 
130. The tax is not laid upon the license 
granted by the Federal Water Power Com- 
mission but upon the production and sale of 
power which the company generates at its 


Film Corporation v. Doyal, 286 U. S. 123, | 
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The petitioner and the American 
Gas and Electric Company which 
owned all of petitioner’s common 
stock, but only 77 per cent of the 
preferred and common stock taken 
together, the balance being preferred 
stock with voting rights redeemable 
at any time and owned by outside in- 
terests, were not affiliated within the 
meaning of the Revenue Acts of 1918 
and 1921, it was held, so as to permit 
the filing of a consolidated tax return. 
In so deciding, the court ruled that 
ownership of all the common stock 
was not “substantially all the stock” 
within the meaning of the acts. 


AtLantic City Erectric Company 
ve 
CoMMISSIONER OF INTERNAL REVENUE. 
Supreme Court of the United States, 
No. 163. 

On writ of certiorari to the Circuit Court 

of Appeals for the Second Circuit. 
(CourtLanp Ketsey and 

Cirarces FF, MecIsaac with him on the 

brief) for petitioner; G. A. Youncouist, 

\ssistant Attorney General (Tromas D. 

THacier, Solicitor General, Cn artes B. 

Rue, Assistant Attorney General, SEWALL 

Key, J. P. Jackson, Jonn LH. McEvers, 

Erwin N. Grisworp and Paut D. MILLER 

with him on the brief) for respondent. 

Opinion of the Court 
Feb. 6, 1933 

Mr. Chief Justice HuGues delivered the 
opinion of the court. 

The question presented is whether the 
petitioner, Atlantic City Electric Company, 
was affiliated with the American Gas and 
Electric Company so that the Federal 
taxes for 1917, 1918, and 1919 should be 


determined upon the basis of consolidated 
returns under section 1331 of the Revenue 


| Act of 1921 (42 Stat. 319), as applicable 


own pleasure and exclusively for its own | 


profit. Notwithstanding the special char- 


| acteristics of electrical energy, the com- | 
pany is engaged in producing and selling | 


an article of trade. Utah Power & Light 
Company v. Pfost, 286 U. S. 165, 180, 181. 
| The product is property. 
privilege has been received from the Fed- 
eral Government does not exempt that 
property or the local business in produc- 
ing and selling 


The fact that a | 


it from the burdens of | 


taxation otherwise valid. Railroad Com- | 
pany v. Peniston, 18 Wall, 5, 33; Choctaw, | 


O. & G. R. R. Co. v. Mackey, 256 U. S. 
531, 537; Willcutts v. Bunn, 282 U. S. 216, 
226; Fox Film Corporation v. Doyal, supra; 
Susquehanna Power Co. v. Tax Commis- 
sion (No. 1), 283 U. S. 291,,294. Thus, the 
“permissive grant” by the Federal Govern- 
ment to a telegraph company to use the 
military and post 
States for its poles and wires “did not pre- 
vent the State from taxing the real or per- 


to the year 1917, and section 240 of the 
Revenue Act of 1918 (40 Stat. 1081, 1082). 
The circuit court of appeals, reversing the 
order of the Board of Tax Appeals (15 
B. T. A. 1084), upheld the ruling of the 
Commissioner that the corporations were 
not affiliated and must make separate re- 
turns. 57 F. (2d) 186. The case comes 
here on certiorari, 287 U. S. —. 

The following facts were found by the 
Board of Tax Appeals: The petitioner, 
Atlantic City Electric Company, is a pub- 
lic service corporation. During the years 
in question, it had outstanding 12,500 
shares of common stock, of the par value 
of $100 per share, and 3,702 shares of 
preferred stock. Holders of preferred 
stock were entitled to vote and that stock 


| was preferred to the extent of an annual 


roads of the United | 


sonal property belonging to the company | 
within its borders or from imposing a li- | 


cense tax upon the right to do a local 
business within the State.” Williams v. 
Talladega, 226 U. S. 404, 416; Western 
Union Telegraph Co. v. Massachusetts, 
125 U. S. 530, 549; Western Union Tele- 
graph Co. v. Gottlieb, 190 U. S. 412, , 423. 
The complainant is in no better position 
with respect to the tax here in question. 
Decrees affirmed. 


cumulative dividend of 6 per cent and on 
finay liquidation. The preferred stock was 
redeemable at any time and had no in- 
terest in dividends except as above stated. 
The American Gas and Electric Company 
was a holding company. It owned all the 
common stock of the Atlanti¢ City Electric 
Company and none of its eae stock. 
655 to 761 shares of that prée¥erred stock, 


| were owned by stockholders of the Ameri- 


can Gas and Electric Company, but the 
finding is that the control exercised by 
that company resulted “from its absolute 
ownership of the entire common stock of 
its subsidiaries and not from contro] or 
ownership of preferred stock by its stock- 
holders.” Of the total outstanding stock 
of the Atlantic City Electric Company, 
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preferred and common, the American Gas 
and Eleciric Company owned 
mately 77 per cent. 


SUPREME C 


approxi- ; 


With respect to control of stock, as cre- 
| at the beginning of and during the taxable 


ating the affiliation which affords a basis 
for a consolidated return, Section 1331 of 
the Revepme Act of 1921 is to the same 
effect as Section 240 of the Revenue Act of 
1918. The requirement of control, in the 
absence of legal title or beneficial owner- 
ship, is not satisfied by acquiescence or 
by business considerations without bind- 
ing force. There must be a control that 
is legally enforceable. Handy & Harman 
v. Burnet, 284 U. S. 136, 140, 141. And it 
must be control of “subsiantially all the 
stock.” 
supra, legally enforceable control of some- 
what more than 75 per cent of the stock 
was held to be insufficient. 
then, is whether in the instant case the 
entire voting stack, preferred and common, 
should be considered in determining 
whether there was affiliation, or the com- 
mon stock alone. 


The purpose of the Congress was to 
secure substantial equality among stock- 
holders who ultimately bear the burden of 
taxation and to prevent evasion through 
the manipulation of intercompany trans- 
actions. Handy & Harman v. Burnet, 
supra. See, also Burnet v. Aluminum 
Goods Mfg. Co., decided Jan. 9, 1933. 
The requirement of consolidated  re- 
turns was “based upon the _prin- 
ciple of levying the tax according to 
the true net income and invested cap- 
ital of a single business enterprise, 
even though the business is operated 
through more than one_ corporation.” 
Treasury Regulations No. 45, Art. 631. 
(Note No. 1.) In establishing ownership or 
control of substantially all the stock as 
the criterion of a business unit, the 
statute made no distinction between pre- 
ferred and‘ common stock. It referred 
simply to “stock” and we perceive no 
ground upon which stock with voting right 
can be treated as excepted. The Treasury 


Note No. 1.—Article 631 of Regulations No. 
45 is as fellows 

“Affiliated corporationaj—The provision of 
the statute requiring affiliated corporations 
to file consolidated returns is based upon the 
principle of levying the tax according to the 
true net income and invested capital of a 
single business enterprise, even though the 
business is operated through more than one 
corporation Where one corporation owns 
the capital stock of another corporation or 
other corporations, or where the stock of 
two or m¢ corporations owned by the 

2 interests, a situation results which is 
2ly analogous to that of a business main- 
ai zg one or more branch establishments. 
In the latter case, be se of the direct owner- 
ship of tl property, e invested capital and 
net income of the branch form a part of the 
invested capital and net income of the entire 
organization. Where such branches or units of 
a business are owned and controlled through 
the medium ,of separate corporations, it is 
necessary to/ require a consolidated return 
in order that the invested capital and net 
income of the entire group may be accurately 
determined. Otherwise opportunity would be 
afforded for the evasion of taxation by the 
shifting of inéome through price fixing, 
charges for sergices and other means by which 
income could Be arbitrarily assigned to one or 
another unit of the group. In other 
without a consolidated return excessive taxa- 
tion might be imposed as a result of purely 
artificial conditions existing between cor- 
porations within a controlled group.” 

Note No. 2.—With respect to this provision, 
the report of the Committee on Ways and 
Means of the House of Representatives said: 
“The requirement that the stock held 
be ‘voting’ stock merely embodies in the law 
the present rule of the Treasury Department.” 
House Rep. No, 179, 68th Cong., lst sess., 


p. 24, 


is 


| 2.) 


Regulations under the Revenue 
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Act of | 


1918 regarded the statutory requirement as | 
relating to the “outstanding voting capital | 


stock (not including stock in the treasury) 


year.” Regulations No. 45, Art. 633. The 
Same construction was given by the De- 
partment to the corresponding provision 
of the Revenue Act of 1921. Regulations 
No. 62, Art, 633. The Congress, in the 
Revenue Act of 1924, embodied this con- 
struction in the statute itself. 


Sec. 240 (c) (1), 43 Stat. 288. See, 


| also, Revenue Act of 1926, sec. 240 (c) (d), 


In Handy & Harman v. Burnet, | 


44 Stat. 46; Revenue Act of 1928, sec. 141 
(d), 45 Stat. 831; Revenue Act of 1932, sec. 


| 141 (d), 47 Stat. 213. Compare Schlafly v. 
| United States, 4 F. (2d) 195, 200; Ice Serv- 


The question, | 


ice Co. v. Commissioner, 30 F. (2d) 230, 


| 231; United States v. Cleveland, P. & E. R. 
| Co., 42 F. (2d) 413; Commissioner v. City 


Button Works, 49 F. (2d) 705. 


| instant case the preferrell stock with vot- 


| P. & E. R. Co., 42 F. 


cases | 


ing right shouid be excluded because it 
was redeemable at any time and had a 
limited interest in dividends. Compare 
Commissioner v. Shillito Realty Co., 39 
F. (2d) 830; United States v. Cleveland, 
(2d) 413. Despite 
redeemability and the limitation of divi- 
dends, the owners of the preferred stock 
were not in the position of creditors, but 
were stockholders with a proprietary in- 
terest in the corporate undertaking and 
with a corresponding relation, through 
the voting right, to the direction of that 
undertaking. The voting right remained 
unimpaired until actual redemption. 


(Note“No. | 
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sel, with him on the brief) for @etitioner ; 
Tuomas H, Matone for. respondents, 


Opinion of the Court 
Feb. 6, 1933 

Mr. Justice SuTHERLAND delivered the 

ini f the court. 
oP This writ brings here for consideration 
six orders made by the Federal Trade 
Commission under section 5 of the Fed- 
eral Trade Commission Act, c. 311, 38 Stat. 
717, 719, Title 15, U. S. C., section 45, 
which declares that unfair methods of 
competition in interstate commerce are 
unlawful. Proceeding under the Act* the 


| Commission filed separate complaints 


against respondents, each of whom oper- 
ates a business, elther as a corporation, 
partnership or an individual, in the City 
of Nashville, Tenn. All are engaged in 
preparing for the market self-rising flour 
and plain flour and selling the same in 
interstate commerce. None of them 


Nor are we able to conclude that in the | tind from the wheat the flour which 


they thus prepare and sell, but only mix 
and blend different kinds of flour pur- 
chased from others engaged in grinding. 
After being mixed and ;sifted, the flour, 


| either plain or made seif-rising, is packed 


| into bags for the market. 


Most of the 


| concerns grinding wheat into flour and 


selling in the market also make self-ris- 
ing flour and blended plain flour, ground 


| from different sorts of wheat. 


The | 


statute is not concerned with a failure to | 


exercise existing rights, but with what is 


test of a unitary enterprise. According to 


this test, petitioner failed to show affilia- | 


tion. 
284 U. S. 583, 584. 
Judgment affirmed. 
x kk 
The Federal Trade Commission, in 
entering a cease and desist order, un- 
der the circumstances, “went too far to 
order what amounts to a suppression 
of trade names,” the court held, and 
directed that its order be modified to 
the extent that the companies in ques- 
tion are required only to “use proper 
qualifying words” in “immediate con- 
nection with the names.” The court 
reversed a lower Federal court ruling 
invalidating the orders of the Com- 
misison on the ground that the pro- 
ceeding by! the Commission did not 
appear to be in the interest of the 
public, but remanded the entire pro- 
ceeding to the Commission to be dis- 
posed of in conformity with the court’s 
opinion. 


FreperaAL TrapE CoMMISSION 
Vv. 
Royat Mittinc CoMPANY FT AL, 
Supreme Court of the United States. 
No. 393. 
On writ of certiorari to the Circuit Court 
of Appeals for the Sixth Circuit. 


Burnet v. Howes Brother Hide Co., | 


One of the respondents does business 
under the names, “Royal Milling Com- 
pany,” “Richland Milling Company,” and 
“Empire Milling Company.” The others 
use trade names of similar import, all 
containing the words “milling company,” 
or “mill,” or “manufacturer of flour’— 
words which are commonly understood by 


7 : | dealers and thé purchasing public to in- 
deemed to be a more certain and adequate | dicate concerns which grind wheat into 


flour. 
There are other concerns engaged in the 
business. of producing plain and self-rising 


| flour, by a process of mixing and blend- 


ing, and selling the product in the same 


| market in competition with respondents 


and with the grinders; but these do not 


name themselves millers, mills, or milling 


| involved is large and 


companies, or hold themselves out in any 
way as grinders of grain. The business 
the competition 
among the several concerns substantial; 
and the use of the enumerated trade 


| names by the respondents tends to divert 
| and does divert business from both the 


grinders and those blenders who do not 
use such trade names or an equivalent 
therefor. Respondents have circulated 
wirtten and printed circulars among the 


| tradé which either directly assert, or are 


calculated to convey the impression, that 
their product is composed of flour manu- 


| factured by themselves from the wheat. 


| JoHN Lorp O'Brian (Tuomas D. THACHER, 


must | 


Solicitor General, CHartes H. 
Wititram G. Davis, HamMMonp FE. CuHar- 


WeEsTON, | 


FETz, WHITNEY NortH Seymour, Ropert | 


FE. Hearty, Chief Counsel, Federal Trade 
Commission, Batpwin B, BANE and Mar- 


TIN A, Morrison, Assistant Chief Coun- | 


These statements and the use of the trade 
names under which respondents do busi- 
ness have induced many consumers and 
dealers to believe that respondents are 
engaged in grinding from the wheat the 
product which they put out. The respond- 
ents, early in the proceeding before the 
commission, offered “to place on their let- 
terheads, bags, invoices, etc., in conspicu- 
ous lettering the words: ‘Not Grinders of 
Wheat.’” This offer the commission evi- 
dently thought it unnecessary to consider, 
in view of the more comprehensive con- 
clusion which it reached as to the rem- 


| edy. 


The findings of the commission, sup- 
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ported by evidence, in substance embody 
the foregoing facts, and much else whicn 


for present purposes it is unnecessary to | 
repeat. From these findings the commis- 

sion concluded that the practices of re- | 
spondents were to the prejudice of their | 
competitors and of the public and con- 
stituted unfair methods of competition | 
within the meaning of section®5 of the 
Federal Trade Commission Act. There 
upon, the commission issued its orders 
against respondents to cease and desist 
from carrying on the business of selling 
flour in interstate commerce under a trade 
name or any other name which included 
the words “milling company,” or words of 
like import, and from making representa- 
tions, designed to affect interstate com- | 
merce, that they or either of them man- | 
ufacture flour or that the flour sold by | 
them comes direct from manufacturer 
to purchaser, etc. 

Upon review the Circuit Court of Ap- 
peals set aside all orders of the Commis- 
sion, upon the ground that the proceed- 
ing by the Commission did not appear 
to be in the interest of the public. 58 F. 
(2d) 581, 

‘To sustain the orders of the Commis- 
sion, thre requisites must exist: (1) That | 
the methods used are unfair; (2) that they 
are methods of competition in interstate 
commerce; and (3) that a proceeding by 
the Commission to prevent the use of the 
methods appears to be in the interest | 
of the public. Fed. Trade Comm. v. Rala- 
dam Co., 283 U. S. 643, 646-647. Upon the 
first two of these we need take no time, 
for clearly the methods used were unfair 
and were methods of competition. Federal 
Trade Camm. v. Winsted Co., 258 U. S. 
483 492-494; Fed. Trade Comm. vy. Rala- 
dam Co., supra, at pp. 651-652. | 

We also are of opinion that it sufficiently 
appears that the proceeding was in the 
interest of the public. It is true, as this 
court held in Federal Trade Comm. v. 
Klesner, 280 U. S. 19, that mere misrep- 
resentation and confusign on the part of 
— or even that they have been 

eived is not enough. The public inter- 
est must be specific and substantial. In 
that case (p. 28) various ways in which 
the public interest may be thus involved 
were pointed out;-but the list is not ex- 
clusive. If consumers or dealers prefer to 
purchase a given article because it was 
made by a particular manufacturer or 
class of manufacturers, they have a right 
to do so, and this right cannot be satis- 
fied by imposing upon them an exactly 
similar article, or one equally as good, but 
having a different origin. Here the find- 
ings of the Commission, supported by evi- 
dence, amply disclose that a large number 
of buyers, comprising consumers and 
dealers, believe that the price or quality 
of both are affected to their advantage by 
the fact that the article is prepared by the 
original grinder of the grain. The result 
of respondents’ acts is that such pur- 
chasers are deceived into purchasing an 
article which they do not wish or intend 
to buy, and which they might or might 
not buy if correctly informed as to its 
origin. We are of opinion that the pur- 
chasing public is entitled to be protected 
against that species of deception, and that 
its interest in such protection is specific 
and substantial. Federal Trade Commis? | 
sion v. Balme, 23 F. (2d) 615, 620. Com- 
pare Federal Trade Comm. v. Winsted Co., 








| the rights of competitors and public; and 
; this can be done, in the respect under 


| tying words to be used in immediate con- 
| nection with the names. See N. Fluegel- 


| F. 
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supra; Ohio Leather Co. v. Federal Trade | 
Commission, 45 F. (24) 39, 41. There is | 
nothing in the Klesner case to the con- | 
trary. 

Although we sustain the Commission in 
its findings and conclusions to the effect 
that the use of the trade names in ques- 
tion and the misstatements referred to 
constituted unfair methods of competi- | 
tion within the meaning of the act, and | 
that its proceeding was in the interest of 
the public, we think under the circum- 
stances the Commission went too far in 
ordering what amounts to a suppression 
of the trade names. These names have 
been long in use, in one instance begin- 
ning as early as 1902. They constitute 
valuable business assets in the nature of 
good will, the destruction of which prob- 
ably would be highly injurious and should 
not be ordered if less drastic means will 
accomplish the same result. The orders 
should go no further than is reasonably 
necessary to correct the evil and preserve 


consideration, by requiring proper quali- 


man & Co. v. Federal Trade Commission, 
37 F. (2d) 59, 61; Federal Trade Commis- 
sion v. Casoff, 38 F. (2d) 790, 791; Federal 
Trade Commission v. Good-Grape Co., 45 
(2a) 70, 72. Compare Herring, &c., 
Safe Co. v. Hall’s Safe Co., 208 U. S. 554, 


559; Warner & Co. v. Lilly & Co., 265 | 


526, 582; R. Guastavino Co. v. Comerma, 
184 Fed. 549; Warhawsky & Co. v. A. 
Warshawsky & Co., 257 Ill. App. 571, 584 
et seq. This is a matter which the Com- 
mission has not considered, but which, as 
the body having primary jurisdiction, it 


should, in the first instance, consider and | 


determine. And in doing so it will be 
enough if each respondent be required 
by modified order to accompany each use 
of the name or names with an explicit 
representation that respondent is not a 
grinder of the grain from which the flour 
prepared and put out is made, such rep- 
resentation to be fixed as to form and 
manner by the Commission, upon con- 





sideration of the present record and any 
further evidence which it may conclude to 
take. In respect of other particulars, the 
orders of the Commission are sustained. 

The decree below, therefore, will be re- 
versed, and the proceeding remanded to 
the Commission to be disposed of in 
conformity with this opinion. 

Decree reversed. 

Mr. Justice McReynoips and Mr. Jus- 
tice Rosperts are of opinion that the de- 
cree below should be affirmed. 


**“Whenever the commission shall have rea- 
son to believe that any such person, partner- 
ship, or corporation has ben or is using any 
unfair method of competition in commerce, 
and if it shall appear to the commission that 
a proceding by it in respect thereof would be 
to theinterest of the public, it shall issue and 
serve upon such person, partnership, or cor- 
poration a complaint stating its charges in 
that respect, and containing a notice of a 
hearing upon a day and at a place therein 
fixed at least 30 days after the service of said 
complaint. * * * If upon such hearing the 
commission shall be of the opinion that the 
method of competition in question is pro- 
hibited by this act, it shall make a report in 
writing in which it shall state its findings as 
to the facts, and shall ssue and cause to be 
served on such person, partnership, or cor- 
poration an order requiring such person, 
partnership, or corporation to cease and desist 
from using such method of competition. 

“The findings of the commission as to the 





facts, if supported by testimony, shall be con. | 
clusive. 
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Endorsement of a dill of exceptions 
by a trial judge with initials only is 
sufficient authentication it was held, 
under Section 776 of Title 28 of the 
United States Code, which requires 
that an instrument must be “signed.” 
The court. while stating that it did 
not approve of signing bills of excep- 
tion merely by “initials,” ruled that 
such endorsement complied with the 
statute. 


Georce A, Out & ComMPANy 
v. 
Tue A. L. Smita Iron Works. 
Supreme Court of the United States. 
Nos. 228-9. 

On writs of certiorari to the Circuit Court 
of Appeals for the First Circuit. 

Lee M. FriepMan (Louis B. Kine, and 
FriEDMAN, ATHERTON, King & TURNER 
with him on the brief) for petitioner; 
Martin Wirre (Lowett A. .MAYBERRY, 
Rogert GALLAGHER, and SAMUEL ABRAMS 
with him on the brief) for respondent. 


Opinion of the Court 
Feb. 6, 1933 
Mr. Chief Justice Hucues delivered the 
opinion of the Court. 4 
In these actions at law, tried together 


before District Judge James A. Lowell and 
a jury, respondent obtained judgments 
and petitioner appealed to the Circuit 
Court of Appeals. Thé records on the ap- 
peals contained what purported to be bills 
of exceptions signed by the attorneys for 
the respective parties and initialed by 
the District Judge as follows: “Allowed 
Aug. 20, 1930, J. A. L., D. J.” The Circuit 
Court of Appeals affirmed the judgments 
upon the sole ground that the bills of 
exceptions were not sufficiently authen- 
ticated and that it was too late to send 
the cases back for amendment as “ne 
term for which the judgments were ¢en- 
tered had expired and the District Cowt 
had lost jurisdiction. 57 F. (2) 44. This 
Court granted certiorari. 287 U. S. —. 

There is no question that District Judge 
Lowell affixed his initials to the bills of 
exceptions and intended in this manner 
to authenticate them as allowed. Ap- 
parently in, connection with petitioner’s 
application for a rehearing in the Circuit 
Court of Appeals, Judge Lowell addressed 
a communication to the judges of that 
court stating that the bills had been sea- 
sonably presented to him and that he 
had signed them with his initials intend- 
ing that they should have full legal effect; 
he requested that the bills should be re- 
turned to him for correction (Note 
No. 1.) There was also submitted to 
the Circuit Court of Appeals a certificate 
by the clerk of the District Court in which 
it was stated: “It has been the practice 
in this district for a long time for judges, 
the clerk and deputy clerks and the bar 
to treat as sufficiefitly allowed for appel- 
late purposes bills of exceptions signed by 
the trial judge with either his full name 
or his initials.’ The peittion for rehear- 
ing was denied. 

Under the statute of Westminster 2, 13 
Edw. I, ch. 31, it was essential that ex- 
ceptions should be authenticated by the 
seal of the trial jutsice. Enfield v. Hills, 
2 Lev. 236; 2 Inst. 427, 428; 2 Bac. Abr., 
326, 327; 2 Tidd’s Pr., 789; Nalle v. Oyster, 


| 230 U. 8. 165, 176; Krauss Bros. Co. Vv. 


Mellon, 276 U. S. 386, 389, 390. In the 
practice of the Federal courts, however, 
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it was held that a seal was unnecessary, 
the signature of the trial judge being 
sufficient. Generes v. Campbell, 11 Wall. 
193, 198; Herbert v. Butler, 97 U. S. 319, 
320. Compare Mussina v. Cavazos, 6 Wall. 
355, 363; Young v. Martin, 8 Wall. 354, 
357. The Act of June 1, 1872, c. 255, sec- 
tion 4 (17 Stat. 197, R. S., section 953) 
expressly dispensed with the necessity of 
a seal but retained the requirement of the 
signature of the judge of the court in which 
the cause was tried. Herbert v. Butler, 
supra; Malony v. Adsit, 175 U. S. 281, 286, 
287; Krauss Bros Co. v. Mellon, supra. 
As amended by the Act of June 5, 1900, c. 
717 (31 Stat. 270, 28 U. S. C. 776), the 
statute provides for the signature of an- 
other judge of the court in certain con- 
tingencies. (Note No. 2.) 

The statute does not prescribe the form 
of signature. The manifest purpose is 
authentication by the proper judge. In 
the absence of such authentication there 
is no bill of exceptions which the appel- 
late court may consider. Maloney v. Ad- 
sit, supra; Metropolitan Railroad Co. Vv. 
District of Columbia, 195 U. S. 322, 330; 
MecCuing v. Bovay, 60 F. (2d) 375, 376; 
compare Christy v. Pridgeon, 4 Wall. 196, 
201, 202. Appropriate disapproval of the 
practice of signing’ by initials such im- 


portant documents as bills of exceptions, | 


and insistence upon a method of signa- 
ture more in keeping with the formal 


Note No. 1.—District Judge Lowell's 
munication contained the following: 
“It has been called to my attention that 
I signed the bills of exceptions in the above 
two cases with my initials only instead of with 
my full signature. They were seasonably pre- 
sented to me for allowance and I told counsel 
for the appellant presenting them, after ex- 
amination of them, that I allowed them, did 
nothing more with respect to them in coun- 
sel's presence and counsel departed. I later 
signed them intending so to sign them that 
they should have their full intended legal 
effect but not knowing any better I signed 
them only with my initials; that was my per- 
sonal mistake to which neither the appel- 
lant nor its counsel in any way contributed. 
I desire if I have the power and your permis- 
sion now to correct my personal inadvertance 
by completing my signature so that my allow- 
ance of each bill may have my full signature 
and as of August 20, 1930. I therefore re- 
quest, so far as I properly may, that the record 
be returned to the District Court for such 
correction by me as now within my power to 
make.” 
Note No. 
Statutes, 
1909, c. 
vides 
“A bill of exceptions allowed in any cause 
shall be deemed sufficiently authenticated if 
signed by the judge of the court in which the 
Cause was tried, or by the presiding judge 
thereof if more than one judge sat at the trial 
of the cause, without any seal of the court 
or judge annexed thereto. And in case the 
judge before whom the cause has heretofore 
been or may hereafter be tried, is by reason 
of death, sickness, or other disability, unable 
to hear and pass upon the motion for a new 
trial and allow and sign said bill of exceptions, 
then the judge who succeeds such trial judge, 
or any other judge of the court in which the 
cause was tried, holding such court there- 
after, if the evidence in such cause has beén 
or is taken in stenographic notes, or if the 
said judge is satisfied by any other means that 
he can pass upon such motion and allow a 
true bill of exceptions, shall pass upon said 
motion and allow and sign such bill of 
exceptions anc his ruling upon such 
motion and allowance and signing of 
such bill of exceptions shall be as valid as if 
such rulfmmg and allowance and signing of such 
Bill of exceptions had been made by the judge 
gefore whom such cause was tried; but in case 
said judge is satisfied that owing to the fact 
that he did not preside at the trial, or for 
any other cause, that he can not fairly pass 
upon said motion, and allow and sign said 
bill of exceptions, then he may in his discre- 


tion grant @ new trial to the party moving 
therefor.” 


com- 


2.—Section 
as amended by 
717, 31 Stat. 270, 


953 of the Revised 
the Agt of June 5, 
28 U. S. C. 776, pro- 


SUPREME 


character of the proceeding, do not reach 


the question now presented. That ques- 
tion is not whether the signature is in- 
formal but whether there is a signature. 
If the attempted authentication by Judge 
Lowell bé deemed to be merely informal 
or irregular, but not a nullity, the defect 
could be disregarded or cured by amend- 
ment. R. S. section 954, 28 U. S. C. 777, 
See, also, 28 U. S. C. 391. Thus, in Idaho 
and Oregon Land Company v. Bradbury, 
132 U. S. 509, the clerk of the court below 
in attempting to authenticate the record 
had &ppended the seal of the court but 
had failed to comply with the rule of this 
court in affixing his signature. The court 
said (p. 513): “The question presented 

| is not one of no authentication, but of 
irregular or imperfect authentication; not 
of jurisdiction, but of practice. It is there- 
fore within the discretion of this court to 
allow the-defect to be supplied.” And as 
it appeared to be then “too late to take 
a new appeal or writ of error,” the court 
permitted the record to be withdrawn “for 
the purpose of having the certificate of 
authentication perfected by adding the 
signature of the clerk.’ A defect or in- 
accuracy in mere matters of form can be 
corrected notwithstanding the end of the 
term. United States v. Mayer, 235 U. S. 
55, 67. 


The Circuit Court ef Appeals felt con- 
strained to reach its conclusion, that the 
attempted authentication was a nullity, by 
reason of the decisions 
Origet v. United States, 125 U. S. 240, 
243, 244 and Kinney v. United States, 222 
U. S. 283, 284. Neither of these decisions 
is strictly in point. in the Origet case, at 
the foot of a paper entitled “Bill of Ex- 
ceptions,” appeared the following: “Al- 


lowed and ordered on file Nov. 22, ’83. A. | 


B.” Referring to the Act of 1872 (R. S., 
section 953) the court said: “This pro- 
vision merely dispensed with the seal. The 
necessity for the signature still remains. 
We cannot regard the initials ‘A. B.’ as 
the signature of the judge, or as a suf- 
ficient authentication of the bill of excep- 
tions, or as sufficient evidence of its al- 
lowance by the judge or the court. There- 
fore the questions purporting to be raised 
by the paper cannot be considered.” In 
the Kinney case, the record did not con- 
tain any bill of exceptions. There was a 
paper styled “Exceptions to the charge to 
jury,” which was initialed “J. B. McP., triai 
judge,” and signed by the plaintiff. The 
court said that this paper was “not a bill 
of exceptions,” citing the Origet case, but 
the court added that “if it were to be 
treated as a bill of exceptions” it could not 
avail, as all the matters in question “de- 
pended upon examination of the evidence 
which is not in the record” and hence the 
court kad “no means of determining 
whether 
| action of the court on any of the subjects 
to which the paper iefers.” Thus, in the 
Kinney case the present question was 
not necessarily involved, and in the Origet 
case the Court was unable to regard the 
initials as the signature of the judge. In 
the instant case, it appears that the trial 
judge did affix his initials in order to au- 
thenticate the bills of exceptions and he 
added the initials “D. J.” for the obvious 
purpose of referring to his office and char- 
acterizing his action as official. So far as 
the statements in the opinions of the Ori- 
get and Kinney cases may be taken to im- 
ply that such an authentication by the 
| trial judge is void and that bills of excep- 
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of this court in ' 


reversible ec:ror arose from the | 
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tions so allowed cannot be considered, or 
the informality be corected, the state- 
ments are not approved. 


The statute contains no indication that 
the word “sign” is used in other than 
the ordinary sense. The statute gives 
neither definition nor qualification. Sig- 
nature by, initials has been held to be 
sufficient under the Statute of Frauds 
(Note No. 3) ana the Statute of Wills and 
in other transactions. (Note No. 4.) It 
has been held in some States (Note No. 5) 
that a differenti rule obtains in the case 
of the official signature of certain judicial 
officers, but the Congress has not estab- 
lished such a rule for the judges of the 
Federal courts. Nor, in the absence of 
special statutory requirement, is there a 
uinform custom in relation to official sig- 
natures. It may be assumed that a re- 
quirement of the officer’s signature, with- 
out more, means that he shall write his 
name or his distinctive appellation, but 
the question remains as to what writing 
of that character is to be deemed suffi- 
cient for the purpose of authenticating 
his official act. There is no rule that he 
shall adhere to the precise form of his 
name as it appears in his commission, 
The full name of the officer may or may 
not be used. Not infrequently christian 
names are omitted,gin part or altogether, 
or are abbreviated or indicated by initials. 
In some of the most important communi- 
cations on behalf of the Federal Govern- 
_ ment, only the surname of the officer is 
used. When an officer authenticates his 
official act by affixing his initials he does 
not entirely omit to use his name; he 
simply abbreviates it, he uses a combina- 
tion of letters which are paxt of it. Un- 
doubtedly that method is informal, but 
we think that it is clearly a method of 
“signing”. It cannot be said in such a 
case that he has utterly failed to “sign”, 
so that his authentication of his official 
act, in the absence of further statutory 


requirement, is to be regarded as abso- 
lutely void. 


We do not approve the signing of bi 
of exceptions merely by the initials of t 
judge, but we regard the question as one 
of practice—of regularity, not of validity. 
In the instant cases, the District Judge 
authenticated his allowance of the bills of 
exceptions by a form of signature easily 
and actually identified as his. No one 
was misled or injured. We perceive no 
reason why petitioner should lose its right 
to have the rulings upon the trial ap- 
propriately reviewed by the appellate 
court, merely because the District Judge 
failed to sign his full name. This is pre- 
cisely the sort of defect which’the Con- 
gress has provided shall not impair the 


‘ 

Note No. 3.—Salmon Falls Manufacturing Co, 
v. Goddard, 14 How. 446, 454; Phillimore v. 
Barry, 1 Camp. 513; Chichester v. Cobb, 14 
L. T. (N. S.) 433, 443; Sanborn v. Flagler, 9 
Allen 474, 478; Smith v. Howell, 11 N. J. Eq. 
349, 357, 358; Burns v. Burrows, 196 Iowa 1048, 
1056; Browne on the Statute of Frauds, 5th 
ed., sec. 362. 

Note No. 4.—Re Savory, 15 Jur. 1042; Knox's 
Estate, 131 Pa. St. 220, 229-232; Estate of 
Kimmel, 278 Ba. 435, 440, 441, 31 A. L. R, 
688; Pilcher v. Pilcher, 117 Va. 356; Merchants 
Bank v. Spicer, 6 Wend. 443, 447, 448: Brown 
v. Butchers & Drovers Bank, 6 Hill. 443, 444; 
Palmer v, Stephens, 1 Denio 471, 479; Weston 
v. Myers, 33 Ill, 424, 432; Jarman on Wills, 6th 
ed., pp. 107, 108. 

Note No. 5.—See Fairbands v. 

Mass. 8; Smith v. Geiger, 202 N. Y. 306; 
Conery v. Creditors, 115 La. 807. Compare 
Blades v. Lawrence, L. R. 9 Q. B. 374. See, 
also, 29 A. L. R. Ann. 919, et seq. 72 A. L. R. 
| Anh. 1290, et seq. 


Beard, 247 
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substantial rights of the parties. 28 U. 

S. C, 391. At most, in the interest of a 

better practice, the bills of exceptions 

could have been returned for a more for- 
mal signature, but even that course was 
not necessary.* 

The judgments are reversed and the 
causes are remanded to the Circuit Court 
of Appeals for hearing upon the merits. 

x* ek 
The petitioner, the court held, was 
entitled to compensation under the 

District of Columbia workmen’s com- 

pensation laws for injuries sustained 

while driving his own automobile be- 
tween his home and his employer’s 
place of business on Sunday, the evi- 
dence showing he was proceeding to 
the place of business to remove an 
accumulation of crates, to cofiply with 
fire hazard restrictions, etc., and that 
he intended to obtain a load of ashes 
for his use, another person accom- 
panying him for such purpose. The 
Deputy Commissioner’s findings were 
supported by substantial evidence, and 
the lower court erred in failing to 
give conclusive and final effect to his 
glindings of fact, it was ruled. 
Kari F. Voreni 
v. 
INDEMNITY INSURANCE CoMPANY OF 
Nort AMERICA, 
Supreme Court of the United States. 
No. 315. 

On writ of certiorari to the Court of Ap- 

peals of the District of Columbia. 

IsRAEL J. MENDELSON for petitioner; G. 
Bowporn CRAIGHILL (Frepertc D. Mc- 
Kenney and Joun S. FLannery with 
him on the brief) for respondent. 

Opinion of the Court 
Feb. 6, 1933 


Mr. Chief Justice Hucues delivered the 
opinion of the court. 


By the Act of Congress of May 17, 1928, | 


(45 Stat. 600,.D. C. Code, Tit. 19, secs. 
11, 12), the provisions of the Longshore- 
men’s and Harbor Workers’ Compensa- 
tion Act (33 U. S. C., secs. 901-950) are 
made applicable to employes, as stated, 
in the District of Columbia. Petitioner, 
Karl F. Voehl, an employe of the Na- 
tional Electric Supply Company, which 


was engaged in business in the District, | 


filed a claim for compensation for an 
injury sustained through'an automobile 
accident while he was on his way to his 
employer’s place of business on Sunday, 
April 6, 1930, for the purpose, according 
to his contention, of performing the duties 
assigned to him. The employer was noti- 
fied and hearing was had before the 
deputy commissioner. Respondent, the 
insurance carrier of the employer, con- 
tested the claim. Admitting that the re- 
lationship of employer and employe existed 
on the date of the injury and that the 
employer was subject to the Compensa- 
tion Act, respondent defended upon the 
ground that the injury did not arise out 
of and in the course of the employment. 
The deputy commissioner received the evi- 
dence offered, which included the tésti- 
mony of the employer’s manager with 
respect to the petitioner’s duties, and made 
a compensation order setting forth de- 
tailed findings of fact supporting the claim 
and awarding compensation. 

Respondent then filed a bill of com- 
plaint in the Supreme Court of the Dis- 
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trict to obtain an injunction restraining 


the enforcement of the compensation 
order and annexed to the bill, as a part 


thereof, the full record of the proceedings | 


and evidence before the deputy commis- 


sioner. Respondent charged that the com- | 


pensation order, findings and award, were 
not in accordance with law and were not 
supported by the evidence. Petitioner 
was permitted to intervene. Motion by 
the deputy commissioner to dismiss the 
bill of complaint was granted and decree 
was entered acccxlingly. On appeal, the 
Court of Appeals of the District, taking 
a different view of the evidence, reversed 
the decree (58 F. (2d) 1074) and the case 
comes here on certiorari. 287 U. S. —. 
The relation of master and servant ad- 
mittedly existed. The business of the 
employer, carried on within the District, 
and the nature of the petitioner’s employ- 


ment, were such that both were subject | 


to the Compensatiorr Act. 
19, secs..11, 12. By the express provisions 
of the Act, the deputy commissioner was 
authorized to entertain the claim of the 
employee and “to hear and determine all 
questions in respect of such claim.” 
S. C., sec. 919 (a). 
deputy commissioner conformed to the 
statute. “ The precise issue, whether the 
injury arose out of and in the course of 
the employment, turned on the general 
nature and scope of the employee's duties, 
the particular instructions he had received 
and the practice which obtained as to 
work in extra hours or on Sundays, and 
the purpose of the journey in which he 


D. C. Code, Tit. | : 
a | ted weekly a memorandum of the overtime 


33 U. | 
The proceedings of the | 


| their, removal. 


was injured. We think that there can be | 
no doubt of the power of the Congress to | 
invest the deputy commissioner, as it has 


invested him, with authority to determine 
these questions after proper hearing and 
upon sufficient evidence. And when the 
deputy commissioner, following the course 


| prescribed by the statute, makes such a 


determination, his findings of fact sup- | 


ported by evidence must be deemed to be 
conclusive. 


Crowell v. Benson, 285 U. S. | 


22, 46, 47; L’Hote v. Crowell, 286 U. S. 528. | 


The Deputy Commissioner found that 
petitioner was injured while on his way 
to the employer’s warehouse for the pur- 
pose of clearing it of debris in accordance 


on Sunday the terms of his employment 
covered the period of service from the 
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His regular hours at the company’s build- 
ing were from 7:30 a. m. to 5:30 p. m. 
The manager testified that, in addition to 
these hours, Voehl was “on duty all of the 
time, on our call. That is to say, he was 
a very willing employe and we kept him 
purposely for taking care of emergencies 


| and seeing that all details were cleaned up 


properly.” By reason of the 24-hour serv- 
ice which the company maintained, 
Voehl was always subject to the 
calls of customers, responding either 
personally or through one of the serv- 
ice men under his direction. He had 
access to the warehouse at all times. Voehl 
used his own automobile, and when he 
was at work for the company outside of 
“office hours” and on Sundays he was paid 
a mileage rate of 5 cents a mile for the 
use of his car and at the rate of 75 cents 
per hour from the time he left his home 
until his return. As the one in charge of 
the warehouse and service, Voehl submit- 


of the employes under him and his own. 
The rompany had found him to be honest 
in his statements and his overtime account 
was never questioned. 

Respondent’s contention was that Voehl 
was going to the warehouse.for a pur- 
pose of his own—to obtain ashes to place, 
in front of his house, being accompanied 
by his brother-in-law to assist him in 
The evidence showed that 
the company did not object to the em- 
ployes taking ashes but their removal was 
not part of Voehl’s work. Voehl's state- 
ment was that the purpose of his Sunday 
trip was to remove an unusual accumu- 
lation of trash, which it was his duty to 
remove, and that under his orders it was 
necessary for him to do this on Sunday 
in order that the building might be in 
proper condition on the following morn- 
ing. He said. that he often had “to come 
down on Sundays to finish cleaning up,” 
that the manager inspected the warehouse 
“every Monday morning to see that it 
was free of all trash”.and that he (Voehl) 
did his utmost “to have the building clean 
for inspection.” While his brother-in-law 
testified as to the intention to take the 
ashes, he also said that Voehl “went there 


| specifically to straighten up the warehouse 
with his duties, and that when so engaged | 


time he left his home until his return, his | 
| corroboration in the testimony of the man- 


compensation for this service being at an 
agreed rate per hour for the entire. time 
with an allowance for his transportation. 
We think that these findings were sup- 
ported by the proof. From the testimony 
of the employer’s manager who had super- 


| for his mileage. 


vision of petitioner’s work, it appeared that 
petitioner, being employed in the “refrig- | 
eration division” of the Supply Company, | 


had charge of the maintenance and oper- 
ation of the company’s warehouse and of 
the maintenance of service on refrigera- 
tors in customers’ homes. He was the 
“head of the products division.” With 
other matters, it was his duty to see that 
the buildings and stock were kept 
proper order and that there was compli- 
ance with the fire rules. He had strict 
instructions with respect to the disposition 


of debris and their prompt removal. Voehl | 
was a trusted employe who had been with | 


the company for 16 years and the com- 
pany relied upon him to attend to what- 
ever was necessary in the line of his work 
without specific or detailed instructions. 


in | 





and bring the ashes back home when he 
came back.” Voehl’s statement as to the 
necessity of his trip on the particular 
Sunday, in the course of his duties, finds 


ager. The latter said that Voehl had au- 
thority to go to the plant on the Sunday 
in question and that he could have made 
a charge for his service on that day and 
While the manager did 
not himself know the condition of the 
plant on the day of the accident, or the 
day before, he did know that there had 
been an unusual amount of unpacking of 
refrigerators during the three days before 
the accident and that such work was “al- 
ways attended by a large accumulation of 
trash and litter which must be cleared up.” 
He said that “two or three days prior to 
the accident” he had called Voehl’s at- 
tention “to the necessity of keeping it 
better cleared up”; he knew that the 
warehouse at that time “was in a badly 
littered condition.” The manager also had 
information as to Voehl’s work on previous 
Sundays and, on respondent’s request, fur- 
nished a statement of what the manage’ 
described as an “exactly paralle] instance“ 
for which Voehl had been paid, and Ix 
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believed that if the records of the busy | 


season from April to August were avail- 
able, they would show other similar in- 
stances. 

Upon this evidence and the findings of 


the deputy commissioner, the compensa- | 


tion order did not violate any principle 
of law. The general rule is that inju- 
ries sustained by employes when going 
to or returning from their regular .place 
of work are not deemed to arise out of 


and in course of their employment. (Note 
No. 1.) 


te the employer’s business. But this gen- 
eral rule is subject to exceptions which 
depend upon the nature and circum- 
stances of the particular employment. 
“No exact formula can be laid down which 
will automatically solve every case.” 
ahy Company v. Parramore, 263 U. S. 418, 
424... See, also, Bountiful Brick Co. v. 
Giles, 276 U. S. 154, 158. While service 
on regular hours at a stated place gen- 
erally begins at that place, there is al- 
ways room for agreement by which the 
service may be taken to begin earlier or 
elsewhere. Service in extra hours or on 
special errands has an element of distinc- 
tion which the employer may recognize 
by agreeing that such service shall com- 
mence when the employe leaves his home 
on the duty assigned to him and shall 
continue until his return. And agree- 
ment to that effect may be either ex- 
press or be shown by the course of busi- 
ness. In such case the hazards of the 
journey may properly be regarded as 
hazards of the service, and hence within 
the purview of the Compensation Act. 
(Note No. 2.) 

The decree of the Court of Appeals is 
reversed and that of the Supreme Court 
of the District is affirmed. 

It is so ordered. 


Note No. 1.—Podgorski v. Kerwin, 144 Minn. 
313: Nesbitt v. Twin City Co.. 145 Minn. 286; 
DeVce v. New York State Railways. 218 N. Y. 
31€; Grathwohl v. Nassau Point Club Prop- 
erties, 216 App. Div. (N. Y.) 107, 243 N. Y. 
567; Gilmour v. Dorman, 105 L. T. (N. S.) 54. 

Note No, 2.—Jett v. Turner, 215 Ala, 352; 
State Compensation Insurance Fund Vv. Indus- 
trial Accident Commission, 89 Cal. App. 197; 

1son v. Latham, 92 Conn. 87; Ohmen v. 
1s Brothers, 109 Conn. 378; Litt'efield’s 

126 Me. 159; Vogel's Case, 7 Mass. 3; 
State ex rel. McCarthy Bros. Co District 
Court, 141 Minn. 61; Martin v. Card & Co., 
193 App. Div. (N. Y.) 6; Gibbs v. R. H. Macy 
& Co., 214 App. Div. (N. Y.) 3 242 N.. Y. 
551: McClelland v. Dodze Brothers, 233 App. Div. 
(N.Y.) 504; Messer v. Mfrs. Light & Heat Co., 
263 Fa. 5; Cymbor v. Binder Coal Co., 285 Pa 
440; Rock County v. Industrial Com.nission, 
185 Wis. 134; Consolidated Underwriters ‘ 
Breedlove, 114 Tex. 172. See, also, McNicol's 
Case, 215 Mass. 497; Marks v. Gray, 251 N. Y. 


90. 
* & * 

Imposition of a franchise tar on a 
foreign corporation by the State of 
Alabama, based on the value of goods 
imported from Chile and stored in the 
original packages in public warehouses 
and held for subsequent sale and de- 
livery was invalid, the court held. The 
levy amounted to a franchise tar on 
the ‘privilege of engaging in foreign 
commerce in violation of the Federal 
Constitution, the court ruled in re- 
versing a decision of the Supreme 
Court of Alabama which sustained the 
validity of the tar. The statute under 
which the imposition was made has 
been construed by the State court to 
levy a franchise tax on the doing of 


Case, 


Ordinarily the hazards they en- | 
counter in such journeys are not incident 


Cud- , 
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business within the State by foreign 
corporations. The- appellant did no 
business other than imporling in 
Alabama. 


ANGLO-CHILEAN NITRATE SALES CORPORATION 
v. 
STATE or ALABAMA. 
Supreme Court of the United States. 
No. 377. 


from the Supreme Court 


On_ appeal of 
Alabama. 

R. WortH VauGHN (Ettxuvu Roor Jr., with 
him on the brief) for appellant; THomas 
E. Knicut Jr., Attorney General of Ala- 
bama, and Frontis H. Moore, Assistant 
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Mr. Justice Burter delivered the opinion 
of the court. , 

Appellant is a New York corporation 
having its principal office in that State. 
Oct. 10, 1927, it qualified to do business 
in Alabama, and March 14, 1930, made 
and sent to the State tax commission 2 
return showing that its only property in 
Alabama on Dec. 31, 1929, the date as of 
which the statute required the statement 
to be made, was 33,455,763 pounds of ni- 
trate of soda which had been imvorted by 
it from Chile into Alabama and _ stored 
in the original packages, the bock value 
of which was $712,846.72. March 31, 1930, 
the commission under section 54 of No. 
163, General Acts, 1927, (Note No. 1) as- 
sessed against appeliant for that year a 
franchise tax of $1,425.69, being at the 
rate of $2 on each $1,000 of the value so 
reported. 

Conformably to State practice appel- 
lant appealed to the Circuit Court of Mont- 
gomery County. The case was submitted 
om an agreed statement of facts the 
abridged substance of which follows. 

From the date of its qualification in Ala- 
bama to the time of the assessment, ap- 
pellant was engaged in the business of 
importing nitrate through the port of Mo- 
bile and other ports. The nitrate, in bags 
containing about 100 pounds each, was 
brought into Mobile and there stored by 
appellant in a public warehouse and kept 
in the original packages until sold and de- 
livered to the ultimate consumers. All 
was sold upon orders through a salesman 
who, paying his own expenses, was com- 
pensated by commissions on his sales. The 


Note No. 1.—Section 54 of Act No. 163, Ala- 
bama General Acts, 1927, p. 176, provides: 

“That every corporation organized under the 
laws of any other State,/ nation. or territory, 
and doing business in this State, except 
strictly benevolent, educational or religious 
corporations, shall pay annually to the State 
an annual franchise tax of Two Dollars ($2.00) 
on each One Thousand Dollars of the actua! 
amount of capital employed in this Stte. In 
ascertaining the annual franchise tax which 
shall be paid by any foreign corporation doing 
business in this State under this section, there 
shall be deducted from the amount of the 
capital employed by such corporation in this 
State the aggregate amount of loans of money 
made by such corporations in this State, and 
which shall be secured by existing mortgage 
or mortgages to it on real estate in this State, 
and upon which mortgages there shall have 
been paid the recording privilege tax provided 
by law.” 

For the derivation of this section see: Sec- 
tion 16 of Act No. 464, General Acts, 1915, p. 
397. Section 16 of Act. No. 328, General Acts, 
1919, p. 291. Section 11 of Act No, 172, Gen- 
eral Acts, 1923. p. 164, as amended by Act No. 

| 263, General Acts, 1923, p. 267. 
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orders were taken subject to approval and 
were not effective until approved by ap- 
pellant in its New York office. When so 
accepted, directions were given that the 
nitrate be forwarded to the customers. 


These directions were given to and carried 
out by the Walsh Stevedoring Company at 


| Mobile, an independent contractor, having 


an arrangement with appellant to handle 
its importations of nitrate, store it in a 
public warehouse and forward it as di- 
rected. 

All transactions were for cash. The 
customers received the nitrate only upon 


| payment of the purchase price when they 


for ap- | 


| pellant in New York. 


| York. 


took up the shipping documents through 
a bank of collection by paying the drafts 
attached. Such payments were sent to 
the Merchaats National Bank at Mobile 
and by it immediately transferred to ap- 
Appellant had no 
bank account in Alabama and paid all 
xpenses there by remittances from New 
On the date as of which appel- 
lant’s return was made it had no accounts 
or bills receivable in Alabama and had 
ne money there at any time except dur- 
ing the brief intervals that the funds 
were being so transmitted. It did not 
have or employ any capital in that State 
unless the importation through the port 
of Mobile, the storage and sale of nitrate 


| in the manner above described constitutes 


i 


capital and its employment there. 

Section 54, under which the assessment 
was made, declares that every corporation 
organized under the laws of any other 
State and doing business in Alabama shall 
pay to the State an annual franchise tax 
of $2 on each $1,000 of the actual amount 
of capital employed therein. Appellant 
maintained below and here insists that 
the section, construed to impose the tax 
in question, is repugnant to the declara- 
tions of the’ Federal Constitution: “No 
State shall, without the Consent of the 
Congress, lay any Imposts or Duties on 
Imports or Exports, except what may be 
absolutely necessary for executing it’s in- 
spection Laws,” Art. I, Section 10, Cl. 2, 
and “The Congress shall have Power * * * 
To regulate Commerce with foreign Na- 
tions, and among the several States * * *,” 
Art. I, Section 8. 

The Alabama statute in question was 
enacted in pursuance of section 232 of the 
State Constitution which declares: No 
foreign corporation shall do any business 
in the State without having a place of 
business and an authorized agent therein 
and without filing with the Secretary of 
State a certified copy of its articles of in- 
corporation. “The Legislature shall, by 
general law, provide for the payment to 
the State of Alabama of a franchise tax 
by such corporation, but such franchise 
tax shall be based on the actual amount 
of capital employed in this State.” As to 
the meaning and purpose of the statute, 
we are governed by the construction put 
upon it by the State Supreme Court. 

Its decisions clearly show that the ex- 
action is laid, not upon the authorization, 
right or privilege to do business in Ala- 
bama, but upon the actual doing of busi- 
ness. While the case at bar was pending 
on appeal there, the State Supreme Court 
in State v. National Cash Credit Ass’n, 
224 Ala. 629, 632, held that the mere in- 
vestment in or ownership of property in 
the State by a foreign corporation does 
not subject it to the franchise tax. Ad- 
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verting to the language of the statute, it 


declared that the “property must be em- 
ployed in a corporate business done in 
this State.” On rehearing, May 9, 1932, 
and after its decision in the case before 
us, that court said: “We merely hold a 


franchise tax to be what it purports to be, 
a tax upon the exercise or 


such franchise; and that, if no corporate 
activity is conducted in Alabama during 
the period covered by the tax, the corpora- 
tion does not owe a franchise tax.” 

And in the case at bar the court said: 
“The defendant duly qualified as a foreign 
corporation to do business in this State, 


appointed a resident agent, and that it | 


actually engaged in business in Alabama 


by selling its nitrate through a salesman | 


both within and without the State ap- 
pears as an uncontroverted fact. 
to be relieved from this franchise tax 
solely upon the theory the imported ni- 
trate, the sale of which constituted its 
business, was immune from State taxation 
* * * The statute here under review has no 
reference to imports, but is merely of a 
general character relating to the fixation 
of the amount of a franchise tax upon for- 
eign corporations doing business in this 
State.” And, after referring to the man- 
ner of appellant’s acceptance of orders 
and the collections and remittances, the 
court said: ¢‘These details go to show the 
corporation was actually engaged in busi- 
ness in this State * * *.” As appellant 
did no local business in the State, that 
decision plainly rests upon the assumption 
that Alabama had power to tax appel- 
lant’s sales in original packages of the 
nitrate it imported into that State only 
for sale and that such sales constituted 
a business that is taxable under Section 
54. The Alabama statute is unlike that of 
Michigan examined here in Detroit In- 
ternational Bridge Co. v. Michigan,—U. 
S.—, and Michigan v. Michigan Trust Co., 
286 U. S. 334, 342. There the tax upon 
a domestic corporation was imposed for 
the mere right to transact business. 

The fact that appellant qualified to do 
business in Alabama was not, and rightly 
cannot be, held to sustain the tax. In 
Ozark Pipe Line v. Monier, 266 U. S. 555, 


we condemned as repugnant to the com- | 
merce clause a Missouri statute that re- | 


quired every foreign corporation engaged 
in business in that State to pay an annual 
franchise tax upon the privilege or right 
to do business. The company’s business 
there consisted in the operation of a pipe 
line for interstate transportation of oil 
and in the ownership of property, the 
keeping of its principal office, purchase of 
supplies, employment of labor, mainte- 
nance and operation of telephone and 
telegraph lines all in furtherance of such 
interstate commerce and. constituting the 
means and instruments by which it was 
conducted. We held that the tax cotild 
not be constitutionally exacted, and that 
the facts that the foreign corporation was 
organized for local business and had ap- 


ferring the power of eminent domain did 
not enable the State to tax its richt to 
carry on interstate commerce. We said 
(p. 567): “The State has no such power 
even in the case of domestic corporations. 
See Phila. Steamship Co. v. Pennsylvania, 
122 U. S. 326, 342.” 

The question whether, consistently with 


use of its | 
franchise in Alabama for the purposes of | 


It seeks | 
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Alabama statute may be construed to re- 


quire appellant to pay the specified fran- 
chise tax is dual in form but single in 


; Substance for, upon the facts\of this case, 


it is clear that if the mage. is a tax on 


imports it necessarily burdens foreign 
commerce. Crew Levick Co, v. Pennsyl- 
vania, 245 U. S. 292, 295. 

The stipulation of the parties shows that 
the only transactions in Alabama in which 
eppellant is concerned are the landing, 
storage and sale of the nitrate in the form 
and packages in which it was put up 
abroad and transported into the United 
States. The bags were kept intact, no 


nitrate was removed therefrom and, prior | 


to the delivery of the same to those who 
bought from appellant, it was not in any 
manner commingled with, and did not be- 
come a part of, the general mass of prop- 
erty within the State. The right to im- 


port the nitrate included the right to sell | 


it in the original bags while it remained 


| the property of appellant and before it 
lost its distinctive character as an import. | 
| State prohibition of such sales would take 


from appellant the very rights in respect 


| of importation that are conferred by the 


Constitution and laws of the United States. 
Alabama was powerless, without the con- 
sent of Congress, to tax the nitrate before 
such sales or to require appellant by the 
payment of occupation or franchise tax 
or otherwise to purchase from it the 


| privilege of selling goods so imported and 


handled. Brown v. Maryland, 12 Wheat. 
419, 436, 422-444. In that case a State li- 
cense fee imposed on an importer selling 
imported goods in the original bales or 
packages was condemned as repugnant to 
the imports and commerce clauses. Chief 
Justice Marshall said: (p. 444): “All must 
perceive, that a tax on the sale of an ar- 


ticle, imported only for sale, is a tax on | 
| the article itself. 


** * A tax on the oc- 
cupation of an importer is * * a tax on 
importation. It must add to the price of 
the article, and be paid by the consumer, 
or by the importer himself, in like manner 
as a direct duty on the article itself would 
ke made. This the State has not a right 
to do, because it is prohibited by the con- 
Stitution.” 

In Cook v. Pennsylvania, 97 U. S. 566. the 
court held offensive to the same provisions 
a tax on the amount of the sales of im- 
ported goods in the original . packages 
made by an auctioneer for the importer. 
In May v. New Orleans, 178 U. S. 496, the 
court (p. 507) formally reaffirmed and 
succinctly stated the propositions estab- 
lished in Brown v. Maryland, but held 
that the city tax there involved did not 
violate the imports or commerce clause 
because the imported goods were not sold 
in the original package. (Note No. 2.) And 
recently in Willcutts v. Bunn, 282 U. S. 216, 
we said (p. 228): “When the Constitution 
prohibits States fron laying duties on im- 


ports, the prohibition not only extends to | 
a tax upon the act of importing, but also | 
| to one upon the occupation of the im- | 
plied for and received a local license con- | 


porter or upon the articles imported. A 
tax on the sale of an article, imported 


only for sale, is a tax on the article itself. | 
Brown v. Maryland, 12 Wheat. 419, 444.” 


And see Almy v. State of California, 24 


Note No. 2.—Cf. Austin v. Tennessee, 179 U. 
S. 343, 359. Cook v. Marshall County, 196 U. 
S. 261. 270. Kirmeyer v. Kansas, 236 U. S. 
568, 573. Price v. Illinois, 238 U. S. 446, 454. 


the imports and commerce clauses, the | Hebe & Co. v. Shaw, 248 U. S. 297, 304. 
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How. 169. Fairbanks v. United States, 181 
U. S. 283. Selliger v. Kentucky, 213 U. 
S. 200. United States v. Hvoslef, 237 U. 
S.1. Thames & Mersey Ins. Co. v. United 
States, 237 U. S. 19. Crew Levick Co. v. 


Pennsylvania, supra. Sonneborn Bros. v. 
Cureton, 262 U. S. 506, 509. The constitu- 
tional protection extends to corporations 
as well as to individuals. Crutcher v. 
Kentucky, 141 U. S. 47, 57. International 
Textbook Co. v. Pigg, 217 U. S. 91, 108. 
In support of its conclusion the State 
court cited and appellee relies upon New 
York State v. Roberts, 171 U. S. 658. The 
question for decision in the case now be- 
fore us was not involved, presented or de- 
cided there. The statute of New York 
| considered there imposed a tax on the 
business or franchise of domestic and for- 
| eign corporations except, among others, 
those wholly engaged in carrying on man- 
ufacture in the State. The taxpayer, 
Parke, Davis & Company, was a Michigan 
corporation. It had its factory in!’ Detroit 
and a warehouse and depot in New York. 
It had a manager and over 50 employes 
there. It did local business and also sold 
in original packages goods received from 
its factory and goods imported for it from 
foreign countries. The tax rate was graded 
by the statute according to dividends ‘(pre- 
sumably paid out of net earnings). Cf. U. 
S. Glue Co. v. Oak Creek, 247 U. S. 321. 
The tax base was the amount of capital 
employed within the State and the comp- 
troller fixed that amount at $90,000, The 
corporation, seeking to have the asscss- 
ment set aside, took the case to the State 
supreme coprt. It sustained the assess- 
ment against the contention that the stat- 
ute as construed by the comptroller was 
repugnant to the privileges and immuni- 
ties clause, Art. IV, section 2, and held 
that the business was “not interstate com- 
| merce, which will prevent the corporation 
carrying it on from being taxed, * * *” 
91 Hun 158, 162. No other Federal ques- 
tion was considered. The court of apveals 
affirmed without opinion. In this court 
the corporation’s principal insistence was 
thet the statute was repugnant to the 
equal protection clause of the Fourteenth 
Amendment in that it exempted domestic 
corporations manufacturing and selling in 
New York while imposing upon the Mich- 
igan corporation a discriminatory tax for 
selling in New York in original packs ges 
sroducts manufactured in its Detroit fac- 
tory. The court overruled that conten: on, 
The opinion shows that as to the ameunt 
of its capital employed in New York no 
Federal question was presented. And, as 
admittedly the corporation did a local 
business in that State, i. e., business not 
included in interstate or foreign commerce 
(171 U. S. 659, 91 Hun 160), that case is 
essentially different from this one. 

The decisions here since New York 
| State v. Roberts, suvra, definitely show 
that the power of the State to withhold 
from a foreign corporation permission to 
exercise its franchise to do business 
therein does not enable it, when granting 
| the privilege, to burden by taxation inter- 
state commerce carried on by such cor- 
poration within the State. And quite re- 
cently in Fidelity & Deposit Co. v. Tafoya, 
270 U. S. 426, we said (p. 434): “Thus 
the right to exclude a foreign corporation 
cannot be used to prevent it from resorting 
to a Federal court, Terral v. Burke Con- 
| struction Co., 257 U. S. 529; or to tax 





INDEX 
PAG 


30 182 


it upon property that by established prin- 
ciples the State has no power to tax, 
Western Union Telegraph Co. v. Kansas, 
216 U. S. 1, and other cases in the same 
volume and later that have followed it; 
or to interfere with interstate commerce, 
Sioux Remedy Co. v. Cope, 235 U. S. 197, 
203; Looney v. Crane Co., 245 U. S. 178, 
188. Western Union Telegraph Co. v. Fos- 
ter, 247 U. S. 105, 114.” See Ozark Pipe 
Line v. Monier, supra. Alpha Cement Co. 
v. Massachusetts, 268 U. S. 203. Frost 
Trucking Co. v. R. R. Comm., 271 U. S. 
583, 593, et seq. Sprout v. South Bend, 
277 U. S. 163, 170-171. New Jersey Tel. Co. 
v. Tax Board, 280 U. S. 338, 346. East 
Ohio Gas Co. v. Tax Comm, 283 U. S. 
465, 470. 

It follows that the Alabama statute, 
construed to impose a tax upon appellant 
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| 
| 


| tax and measure it in a certain way, there 


| The power abjured in one breath was not 


| pathway is made open. 
| islature of Alabama said in 1927 that an 


| chise of every 


for selling in that State in the original | 


packages the nitrate imported by it from 


Chile, is repugnant to the imports and | 
commerce clauses above quoted. And, as | 
it. did\no other business in that State, it | 
is not liable for any part of the tax that | 
, the State Commission assessed against | 


it. Judgment reversed. 

Mr. Justice Carpozo dissenting. 

This case does not present the ques- 
tion that would be here if the appellant 
had not sought for and obtained a privi- 


the State of Alabama. 
in the Alabama decisions, 
her statutes, to indicate that the tax would 
have been sustained in the absence of 
such a grant, or that there would have 


American Cement Co., 9 Aja. App. 152, 
156; Citizens National Bank v. Buckheit, 


| of that intention is hardly to be escaped 
| in view of past disclaimers of a purpose 
| more pretentious. 


| of registration and to prevent the du- | 
lege or franchise to do a local business in | 
There is nothing | 
and little in | 


| statute provides, however, that the tax | 


14 Ala. App. 511, 517, 519; Tyson v. Jen- | 
nings Produce Co., 16 Ala. App. 374, 375; | 


Ware v. Hamilton Brown Shoe Co., 92 
Ala. 145, 149; Cook v. Rome Brick Co., 


98 Ala, 409, 413; Stratford v. City Council | 


of Montgomery, 110 Ala. 619; Alabama 
Code of 1928, sec. 7217, limiting the appli- 
cation of sections 7209 to 7220. Indeed 
the Attorney General informed us on the 
argument that this would have been the 
position of his department of the Gov- 
ernment, charged, as it is, with the col- 
lection of the revenues of the State. Ala- 
bama has said by her courts that it is 


beyond the power of the Legislature to | 


restrict by conditions the exercise or en- 
‘oyment of a privilege that has its origin 
gnd ‘sanction in the Constitution of the 
Nation. See cases supra. 

Alabama has said by her statutes (Code, 
sec. 7217), that the permits and franchise 
taxes exacted of foreign corporations by 
article 26 of the Alabama Code do not 
apply to corporations “engaging in or 
transacting business of interstate com- 
merce only,” if the privilege they ask for 
is that and nothing more. The act now in 
question (section 54 of Act No. 163, ap- 
proved July 22, 1927, Alabama General 
Acts, 1927, p. 176) was passed in fulfil- 


lature by section 232 of the Alabama Con- | 


stitution. By that section it is provided 
that no foreign corporation shall do busi- 
ness in that State “without having at least 
one known place of business and an au- 
thorized agent or 


agents therein, and | 


without filing with the Secretary of State | 


a certified copy of its articles of incorpora- 
tion or association.” By the same section: 
“The Legislature shall, by general law, 
provide for the payment to the State of 


Alabama of a franchise tax by such cor-' 
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poration, but such franchise tax shall be 
based upon the actual amount of capital 


employed in this State.” It is this section 
that the courts of Alabama have adjudged 
to be inapplicable to interstate business. 
See cases supra. 
tion to be given to the command whereby 
the Legislature was to esablish a franchise 


can be no doubt that the same construc- 
tion must be given to the statute passed 
thereafter to give effect to the command. 


exerted in the next. 
With this approach to the problem, the 
When the Leg- 


annual tax was imposed upon the fran- 
foreign corporation, it 
meant to lay the burden upon those fran- 
chises and those only which there was 
power in Alabama to grant or to with- 
hold. If the corporation was there, by 
virtue of a dual right, the one created 
by the State, and no other, was to be sub- 
jected to the charge. The presumption 


True there is another 
section of the same Act whereby a writ- 
ten permit is exacted for “the purpose | 


If that is the construc- | 


| unreasonable. 





plication of names and in order to se- 
cure for the public record, for taxation, | 
and for other purposes, the names and | 
addresses of the-ccrporation,” and its of- 
ficers (Act No. 163, section 42). True 


also that for such a permit there is to 
been even and attempt to levy it. Ewart v. | 


be paid an annual tax varying from $5, | 
the minimum, to $100, the maximum. The 


imposed by that section shall be “in ad- 
dition to other license or privilege taxes 
required to be paid by law.” There is 
thus a tax in the nature of a fee to be 
paid in instalments as compensation for 
the permit, and another tax, measured 
by the capital in use within the State, 
upon the underlying franchise. The fee 
for the permit does not rebut the infer- | 
ence that there is not to be a tax upon 
the franchise unless user is a privilege 
that issues from the State. Doubt, if 
there is any, will be resolved in favor of 
the construction that keeps the Act alive. 

The appellant was not satisfied to stand 
upon its Federal-right, though the State 
had made it plain that the claim or right 
would be respected. It was seeking some- 
thing more, the privilege of going over | 





| the line that marks the Federal immunity; 


and to that end it asked for and obtained 
a license or franchise, the name is un- 
important, to do a local business as well 
as one related to interstate or foreign 
commerce. By the grant thus procured, 
it became free, at its unfettered will, to 
sell at wholesale or at retail, in the origi- 
nal packages or in others, unhampered 
by the restrictions that would have limited 


‘ i= | its capacity if it had been there as an 
ment of a mandate laid upon the Legis- | 


importer and with the powers of an im- 
porter only. This franchise or privilege, | 
this grant of benefits beyond any con- 
ferred by the Federal Constitution, the 
State of Alabama was competent to tax. 
Home Ins. Co. v. N. Y., 134 U. S. 594; 
Ashley v. Ryan, 153 °U. S. 436, 440; Kansas | 
City Ry. v. Kansas, 240 U. S. 227; Lusk | 
v. Botkin, 240 U. S. 236; St. Louis, S. W. | 
Ry. Co. v. Arkansas, 235 U. S. 350; Kansas | 
City Ry. v. Stiles, 242 U. S. 111, 117; | 
Flint v. Stone Tracy Co., 220 U. S. 107; 
Educational Films Corp. v. Ward, 282 U. 


S. 379; Pacific Co. v. Johnson, 285 U. S. 
480, 489; Detroit International Bridge Co. 
v. Corp. Tax Appeals Board, — U. 8. — 
Dec. 5, 1932. There being competence to 
tax, there was competence to measure the 
burden of the payment by capital em- 
ployed, irrespective of the use to which 
employment is directed. Educational 
Films Corp. v. Ward, supra; Pacific Co. 
v. Johnson, supra; Flint v. Stone Tracy 
Co., supra; Home Ins. Co. v. N. Y., supra. 
There may be a wrong to the taxpayer if 
the standard of measure is oppressive and 
W. U. Tel. Co. v. Kansas, 
216 U. S. 1. There is none where the 
standard bears a fair and natural relation, 
in its normal or average workings, to the 
privilege conferred. 

The argument is made, however, that 
the tax though declared by the express 
terms of the statute to be a tax upon 
the “franchise,” is confined to corporations 
“doing business” in Alabama, and hence 
is to be viewed as a tax upon the kind 
of business actually conducted, and not 
upon the franchise to conduct it in that 
or other ways. 

More than once a like argument di- 
rected to statutes phrased in the same 
way has been urged upon this court, only 
to be rejected as unsound. Home Life Ins. 
Co. v. N. Y., supra; St. Louis, S. W. Ry. 
Co. v. Arkansas, supra; L. & N. R. R. Co. 
v. Alabame, 248 U. S. 533; 201 Ala. 317 
(involving a statute of Alabama similar to 


| this one); Kansas City Ry. v. Stiles, 242 


U. S. 111, affirming 182 Ala. 138; Flint v. 
Stone Tracy Co., 220 U. S. 107, 145, 146. 
Thus, in Home Life Ins. Co. v. N. Y., supra, 
a statute provided that every corporation 
then or thereafter incorporated under any 
law of the State or of any other State or 
country, “and doing business in tHe State,” 
should be subject to a tax “upon its corpo- 
rate franchise or business,” measured by 
its dividends. 

The court held that the tax was one 
upon the privilege “of doing business in 
@ corporate capacity,” and not upon the 
business or activities that were the out- 
come of the privilege. Cf. Flint v. Stone 
Tracy Co., supra, pp. 145, 146; Michigan v. 
Michigan Trust Co., 286 U. S. 334; Detroit 
International Bridge Co. v. Corp. Tax Ap- 
peals Board, supra. 

There would be greater force in appel- 
lant’s argument if its construction of the 
tax as one upon the activity or the busi- 
ness had support in anything decided by 
the courts of Alabama. To the contrary, 
the highest court of the State has put 


| that meaning aside by its opinion in this 


very case. Adopting the reasoning of this 
court in Flint v. Stony Tracy Co., supra, it 
has said that “the tax is an excise upon 
the particular privilege of doing business 
in a corporate capacity, and with the 
advantages derived therefrom.” State v. 
Anglo-Chilean Nitrate Sales Corp., 142 So. 
87, 91; cf. L. & N. R. R. Co. v. State, 201 
Ala. 317, 318; Ellis v. Handley Mfg. Co., 214 
Ala. 539; Kansas City Ry. Co. v, Stiles, 182 
Ala. 138, True indeed it is that the cor- 
poration will be relieved of the burden if 
no business is transacted and no capital 
employed (State v. National Cash Credit 
Association, 141 So. 541), but so was the 
corporation in the Home Life Insurance 
case, and so also were the corporations in 
many other cases. Flint v. Stone Tracy 
Co., St. Louis, S. W. Ry. Co. v. Arkansas, 
L. & N. R. R. Co. v. Alabama, Kansas City 
Ry. Co. v. Stiles, supra, 
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If the State has conferred a privilege | 
which it is competent to tax, the com- | 
petence is not lost, and the validity of the | 
tax destroyed, because the privilege is to 
be free when the corporation is inactive. | 
There is a requirement in the Alabama | 
constitution, repeated in the statute, that | 
the tax upon the franchise shall be meas- | 
ured by the capital employed within the | 
State, a measure obviously inapplicable to | 
dormant corporations. In such circum- 
stances, activity is an event that conditions 
liability, but the privilege, not the event, | 
is still the subject of the burden. To re- 
sume the matter in a few words: the tax 
is not imposed upon those capacities and 
privileges that emanate by implication 
from the power of the Nation. The tax is 
leid upon those privileges, and those only, 
that emanate either expressly or by im- | 
plication from the power of the State. | 
Business, it is true, must have been done, 
for without the doing of business there 
can be no capital employed. Even so, | 
capital and business are by-products and | 
incidents, like dividends or income. Flint 
v. Stone Tracy Co. They are the yard- 
stick by which the State measures the | 
value of the privilege. They are not the 
privilege itself. 

The argument is made that “capital em- 
ployed” is an illegal and arbitrary meas- 
ure because the appeliant has made no 
use of the taxable franchise emanating 
from the State, but has confined its activ- 
ities to interstate or foreign commerce. 
What has been said in recent cases (Edu- 
cational Films Corp. v. Ward, supra, and 
Pacific Co. v. Johnson, supra), goes far 
to give the answer. There was no at- 
tempt here as there was in Western Union 
Telegraph Co. v. Kansas, supra, or in 
Looney v. Crane Co., 245 U. S. 178, or in 
International Paper Co. v. Mass., 246 U. S. 
135; or in other cases of that type, to bur- 
den a local privilege in -close association 
with one not local py a levy upon values 
beyond the confines of the State. Cf. Kan- 
sas City Ry. Co. v. Stiles, 242 U.S. 111, 119; 
Baltic Mining Co. v. Mass., 231 U. S. 68; 
Wallace v. Hines, 253 U. S. 66; Cudahy 
Packing Co. v. Hinkle, 278 U. S. 460; Edu- 
cational Films Corp. v. Ward, supra, at p. 
391. The measure here was capital em- 
ployed in Alabama (St. Louis, S. W. Ry. v. 
Axkansas, supra; L. & N. R. R. Co. v. Ala- 
bama ,supra); and it was a mere fortuity | 
that in this instance the capital was made 
up of imports still Intact. Moreover, what 
was done under the franchise one day 
might not be done under it the next. An- 
other franchise tax would not be owing for 
a year. In the meantime the appellant 
might transact its business as it pleased. 
If some of its sales, however few and 
trifling, had been made in broken pack- 
ages, there would be no denial by ang one 
that the privilege of making them. would 
be subject to taxation by one measuré | 
or another. 

This court has never held that the meas- 
ure in such circumstances would be ar- | 
bitrary and unlawful because determined 
by the value of all the local capital, and 
not merely the proportion necessary for 
sales in broken lots. In principle the sit- 
uation would then be governed by the 
ruling in Hump Hairpin Co. v. Emmerson, 
258 U. S. 290, and Western Cartridge Co. v. 
Emmerson, 281 U. S. 511, where an ap- 
portionment very similar had the approval | 
of this court. Especially must the stand- 
ard hold when the statute is directed 
against foreign corporations generally, and | 
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not particularly against such of them as 
are engaged in interstate or foreign com- 


merce. If the standard is a valid one 
when the privilege is used, it does not 
cease to be valid because user is aban- 
doned or postponed. 

Very likely the statute might have been 
read in a different way. 
been read as 
First, that business should have been done, 
and second that what was done, could be 
attributed, at least In part, to the actual 
exercise of the privileges granted by the 
State. 
the courts of the State may speak the 
final word. All that concerns us here is 
capacity or power. Here was no covert 
effort by the State to extend its taxing 
jurisdiction into an area denied to it. 


ern Union v. Kansas and the other cases 
cited was an outcome inherent 
Statutory scheme; it was the very event 
intended. The burden here, if there was 
any, was unforeseen and adventitious. Cf. 


| Plummer v. Coler, 178 U. S. 115; Kansas 
| City Ry. Co. v. Stiles, supra. 


None of the decisions cited by the ap- 
pellant controls the case at hand. 


Ozark Pipe Line Corporation v. Monier, | 


266 U. S. 555, is invoked with special con- 
fidence. There are obvious distinctions. 
The statute of Missouri there held to be 
invalid in its application to a corporation 
engaged in interstate commerce was very 
Similar in form to the statute of Alabama 
in controversy here. The conduct of the 
aggrieved corporation was, however, very 
different. Its business was the operation 
of a pipe line from oil wells in Oklahoma 
passing through Missouri to . destination 
in Illinois. Nothing was done in Missouri, 
or so the court interpreted the evidence, 
except in furtherance of transportation. 
Oil was neither received nor delivered in 
that State. In these circumstances the 
corporation asked for and obtained from 
Missouri a license to “engage exclusively 
in the business of transporting crude pe- 
troleum by pipe line.” 266 U. S. at pp. 
561, 567. This, however, was the very 
business that was incidental to the Fed- 
eral right. ‘The privilege to transport 
upon the interstate journey was an es- 
sential incident of commerce, and so 
an emanation from the Federal power. 
The court did not hold that the tax would 
have been unlawful if laid upon a fran- 
chise emanating from the power of the 
State. The court condemned the tax for 
the reason that it read the statute as de- 
signed to lay a burden on the franchise 
to do business as an interstate carrier. 

The imputation of that design was borne 
out in a measure by the remedy, for the 
State had brought a suit not only to im- 
press a lien upon the property, but to 
revoke the license altogether (‘p. 561), 
limited though it was. Cf. Underwood 
Typewriter Co. v. Chamberlain, 254 U. S. 
113, 119; Southern Ry. Co. v. Watts, 260 
U. S. 519, 530. If there had been decisions 
in Missouri, as there are in Alabama, dis- 
claiming a purpose to affect the Federal 
privilege, and if the State and Federal 
privileges had varted substantially from 
each Other in. meaning and in function, 
the parallel would be closer between the 
Ozark case and this. But if those condi- 
tions had been present, the result must 
have been changed. 

Other cases, emphasized in the briefs, 
are still more faintly applicable. 

Crew-Levick Co, v. Pennsylvania, 245 @. 


It might have | 
imposing two conditions: | 


As to such matters of construction | 


The | 
burden upon interstate business in West- | 


in the | 
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S. 292, brought before us a tax upon the 
business of foreign commerce, whether 
conducted by natural persons or by cor- 
porations. Its measure was the gross 


receipts. “It bears no semblance of a 
property tax or a franchise tax in the 
proper sense; nor is it an occupation tax 
except as it is imposed upon the very 
carrying on of the business of exporting 
merchandise.” 245 U. S. 297. Cf. Phila. 
S. S. Co. v. Pennsylvania, 122 U. S. 326. 
The conclusion would have been different 
if net income, and not gross, had been 
adopted as the measure. United States 
Glue Co. v. Oak Creek, 247 U. S. 321, 
328; Peck & Co. v. Lowe, 247 U. S. 165; 
Shaffer v. Carter, 252 U. S. 37, 52. The 
case has no relation to the validity of a 
tax to be measured by local capital and 
imposed upon a privilege. 

Alpha Portland Cement Co. v. Massa- 
chusetts, 268 U. S. 203, dealt with a statute 
of Massachusetts, different in form from 
this, and interpreted as one laid directly 
upon the operations of the business. Cf. 
Gloucester Ferry Co. v. Pennsylvania, 114 
U. S. 196. No license or franchise to 
engage in a local business had been 
granted by the State. 

Brown v. Maryland, 12 Wheat. 412, was 
a case of a discriminatory tax upon the 
business of importers, and Cook v. Penn- 
sylvania, 97 U. S. 566, a case of a dis- 
criminatory tax upon an auctioneer sell- 
ing for importers. In neither was there 
a franchise, or a tax upon a franchise, 
or a reference to capital as a standard 
of measurement. In each the presence of 
imported packages to be subjected to a 
burden was an event considered and in- 
tended, not an adventitious circumstance 
developing unexpectedly in the applica- 
tion of the tax to one taxpayer out of 
many. 

The tax imposed by this statute does not 
discriminate between domestic and foreign 
corporations to the prejudice of the lat- 
ter. Domestic corporations pay a fran- 
chise tax that is measured by their whole 
capital; foreign corporations one that is 
measured by “the actual amount of capi- 
tal employed” within the State. It does 
not discriminate between foreign corpora- 
tions engaged in interstate or foreign 
commerce and other foreign corporations. 
It lays a burden on all impartially. Fi- 
nally, it is not oppressive in amount, nor 
framed in such a form as to suggest a 
furtiye purpose to stifle activities not cov- 
ered by its terms. The tax is $2 per $1,- 
000 until 1932, and $1 per $1,000 after- 
wards. General Acts of Alabama, 1927, 
section 56, p. 177. 

The appellant is in the enjoyment of a 
privilege of value which it solicited and 
received from the State of Alabama, and 
for that privilege it should pay. 

Mr. Justice BranpeEIs and Mr. Justice 
Stone join in this dissent. 


f 
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Journal and Calendar 
Of the Supreme Court 
Of the United States 


Feb, 6, 1933 © 
The Chief Justice, Mr. Justice 
McReynolds, Mr. Justice Brandeis, Mr. 
Justice Butler, Mr. Justice Stone, Mr. 
Justice Roberts, and Mr, Justice Cardozo. 
William H. Neal, of Los Angeles, Calif.; 
Nat R. Davidson, of Louisville, Ky.; George 


M. Stevens, of Camden, N. J.; T. R. Burke, 
of Billings, Mont.; Edward L, Platt, of 
Camden, N. J.; Clyde O. Eastus, of Fort 
Worth, Tex.; and Patrick Mann Estes, of 


Present: 


Nashville, Tenn., were admitted to prac- | 


tice. 


Decisions Accompanied 
By Written Opinions 


No. 288. David Burnet, Commissioner 
of Internal Revenue, petitioner, v. Murry 
Guggenheim. On writ of certiorari to the 
United States Circuit Court of Appeals 
for the Second Circuit. Judgment re- 
versed, and cause remanded to the said 
Circuit Court of Appeals for further pro- 
ceedings in conformity with the opinion 
of this Court. Opinion by Mr. Justice 
Cardozo. Dissenting: Mr. Justice Suth- 
erland and Mr. Justice Butler. The Chief 
Justice took no part in the consideration 
or decision of this case. 

No. 374. The People of the State of 
New York, petitioners, v. Mark M. Maclay 
and Charles E. McWilliams, receivers of 
McWilliams’ Bros., Inc., 
States of America. On writ of certiorari 
to the United States Circuit Court of Ap- 
peals for the Second Circuit. Decree af- 


firmed, and cause remanded to the Dis- | 


trict Court of the United States for the 
Southern District of New York. Opinion 
by Mr. Justice Cardozo. 

No. 272. Norwegian Nitrogen Products 


Company, petitioner, v. The United States. | 


On writ of certiorari to the United States 


Court of Customs and Patent Appeals. | 


Judgment affirmed and cause remanded to 
the said Court of Customs and Patent Ap- 
peals. Opinion by Mr. Justice Cardozo. 
Mr. Justice McReynolds is of the opinion 
that the judgment should be reversed. 


No. 322. The Massachusetts Mutual Life | 
The | 
On writ of certiorari to | 


Insurance Company, 
United States, 
the Court of Claims. Judgment affirmed. 
Opinion py Mr. Justice Roberts. 

No. 359. Mary Rocco, as Executrix of 
the last will and testament of Joseph 
Rocco, deceased, petitioner, v. Lehigh Val- 
ley Railroad Company. 
tiorari to the Supreme Court of the State 
of New York. Judgment reversed with 


petitioner, v. 


Supreme Court for further proceedings 
not inconsistent with the opinion of this 
Court. 
Mr. Justice McReynolds and Mr. Justice 
Butler are of opinion that the judgment 
should be affirmed. 

No. 319. The United States, petitioner, 
v. Acme Operating Corporation; Liberty 
Trust Company, Intervenor. On writ of 


certiorari to the Court of Claims. Judg- | 


ment reversed, and cause remanded to the 
said Court of Claims for further proceed- 
ings in conformity with the opinion of 


| the opinion of this Court. 


and United | 





On writ of cer- | 


Opinion by Mr. Justice Roberts. | 


SUPREME COURT DECISIONS 
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this Court. Opinion by Mr. Justice Stone. 

No. 176. The Nashville, Chattanooga & 
St. Louis Railway, appellant, v. Roy C. 
Wallace, Comptroller of the Treasury of 
the State of Tennessee, et al., etc. Appeal 
from the Supreme Court of the State of 
Tennessee. Decree affirmed with costs. 
Opinion by Mr. Justice Stone. 


No, 377. Anglo-Chilean Nitrate Sales | 


Corporation, appellant, v. The State of 
Alabama. Decree reversed with costs, and 
cause remanded to the said Supreme Court 
for further proceedings not inconsistent 
with the opinion of this Court. Opinion 
by Mr. Justice Butler. Dissenting opinion 


| by Mr, Justice Cardozo tn which Mr. Jus- ; 


tice Brandeis 
concur. 


No. 286. The New York Central Railroad 
Company, as owner of the Carfloat No. 37, 
petitioner, v. Tug “Talisman,” The Long 
Island Railroad Company. On writ of cer- 


tiorari to the United States Circuit Court 
of Apepals for the Sécond Circuit. 


and Mr. Justice Stone 


manded to the District Court of the United 
States for the Southern District of New 
York for further proceedings in conformity 
with the opinion of thi court, Opinion by 
Mr. Justice Butler. 

No. 63. A, P. Dickson, Joe Dickson, I. N. 
Calvert, et al., petitioners, v. Uhlmann 
Grain Company. On writ of certiorari to 
the United States Circuit Court of Ap- 
peals for the Eighth Circuit. Judgment 
reversed with costs, and cause remanded 
to the District Court of the United States 
for the Western District of Missouri, for 
further proceedings in conformity with 
Opinion by 
Mr. Justice Brandeis. Dissenting opinion 
by Mr. Justice Butler in which Mr. Justice 
Stone and Mr. Justice Cardozo coneur. 

No. 346. Union Bank & Trust Company, 
petitioner, v. R. C. Phelps, individually 
and as Tax Collector of Montgomery 


County, Alabama. On writ of certiorari 


to the Supreme Court of the State of | 
| Alabama. 
; Opinion by Mr. Justice McReynolds. 

Atlantic City Electric Com- | 


Judgment affirmed with costs. 


No. 163. 


pany, petitioner, v. Commissioner of In- 
ternal Revenue, 


peals for the Second Circuit. Judgment 


affirmed and cause remanded to the said | 


Circuit Court of Appeals. 
Chief- Justice Hughes. 
No. 58. David Burnet, Commissioner of 


Internal Revenue, petitioner, v. R. &. Hugg, 
Individually, and R. E. Hugg and Wm. E. 


Opinjon by Mr. 


| Huff, Independent Executors of the es- 


tate of Mrs. E. B. Hugg, deceased. On 
writ of certiorari to the United States 
Circuit Court of Appeals for the Fifth 
Circuit, 
manded to the said Circuit Court of Ap- 


| peals, for further proceedings in conform- 
costs, and cause remanded to the said 


ity with the opinion of this #urt. Opinion 
by Mr. Chief Justice Hughes. 

No. 315. Karl F. Voehl, petitioner, v. 
Indemnity Insurance Company of North 
America. On writ of certiorari to the 
Court of Appeals of the District pf Co- 
lumbia. Decree of the court of appeals 
reversed with costs, and the decree of the 
Supreme Court of the District of Colum- 
bia affirmed, and cause remanded to the 
said Supreme Court for further proceed- 
ings in conformity with the opinion of this 
court. Opinion by Mr. Chief Justice 
Hughes. 


De- | 
| cree reversed with costs, and cause re- 


On writ.of certiorari to | 
the United States Circuit Court of Ap- | 


Judgment reversed, and cause re- | 


No. 228, George A. Ohl & Company, 
petitioner, v. The A. L, Smith Iron Works; 
and 

No. 229. George A. Ohl & Company, 
petitioner, v. The A. L, Smith Iron Works. 

| On writs of certiorari to the United States 
Circuit Court of Appeals for the First 
Circuit. Judgment reversed with costs, 
and the cause remanded to the said Cir- 
cuit Court of Appeals for hearing upon 
the merits. Opinion by Mr, Chief Justice 
Hughes. 

No, 390. Broad River Power Company, 
appellant, v. Walter G. Query, J. P. Dor- 
| ham, and Frank C. Robinson, as members 
of and constituting the South Carolina 
Tax Commission; and 

No. 391. Lexington Water Power Com- 
pany, appellant, v. Walter G. Query, J. P. 
Dorham, and Frank C. Robinson, as mem- 
bers of and constituting the South Caro- 
lina Tax Commission. Appeals from the 
District Court of the United States for 
the’ Eastern District of South Carolina. 
Decrees affirmed with. costs. Opinion by 
Mr. Chief Justice Hughes. 


No, 138. Soseph F. Miller, petitioner, 
v. A. C. Aderhold, Warden, United States 
Penitentiary, Atlanta, Ga, _On writ of 
certiorari to the United States Circuit 


Court of Appeals for the Fifth Circuit. 
Judgment affirmed, and cause “emanded 
to the District Court of the United States 
for the Northern District of Georgia. 
Opinion by Mr. Justice Sutherland an- 
nounced by Mr. Chief Justice Hughes. 
No. 393. Federal Trade Commission, 
petitioner, v. Royal Milling Company, et 
al. On writ of certiorari to the United 
| States Circuit Court of Appeals for the 
| Sixth Cifcuit.~ Decree reversed, and cause 
remanded for further proceedings in con- 
| formity with the opinion of this Court. 
| Opinion by Mr. Justice Sutherland an- 
| mounced by Mr. Chief Justice Hughes. 
| 
| 





Dissenting: Mr. Justice McReynolds and 
Mr. Justice Roberts. 


Orders Announced 
By Chief Justice 

The Chief Justice announced the fol- 
lowing orders of the Court: 


No. 572. Eli Terrell, Thomas Franklin _ 
and Mose Conner, appellants, v. The State 
of Louisiana. Appeal from the Supreme 
Court of the State of Louisiana. Per cu- 
| riam: The appeal herein is dismissed for 
the want of jurisdiction. Sec. 237(a) Ju- 
dicial Code as amended by the Act of 
Feb. 13, 1925 (43 Stat. 936, 937). Treating 
the papers whereon the appeal was al- 
lowed as a petition for writ of certiorari 
as required by sec. 237(c) Judicial Code 
as Pang (43 Stat. 936, 938), certiorari 
is dénied for the want of a properly pre- 
sented Federal question. Rooker v. Fi- 
delity Trust Co., 261 U. S. 114, 117; Wall 
v. Chesapeake & Ohio Ry. Co., 256 U. S. 
125, 126; Godchaux Co. v. €ctopinal, 251 
| U. 8. 179, 181. The motion for leave to 
| proceed further herein in .forma pau- 

peris is denied. 

No. 628. Paul L. Fourchy, appellant, v. 
Charles F. Fletchinger, Chairman and At- 
torney, Disbarment Committee, Supreme 
Court of Louisiana. Appeal from the Su- 
preme Court of the State of Louisiana. Per 
curiam: This appeal herein is dismissed 
for the want of jurisdiction. Sec. 237(a) 
Judicial Code as amended by the Act of 

| Feb. 13, 1925 (43 Stat. 936, 937). Treating 
the papers whereon the appeal was al- 
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lowed as a petition for writ of certiorari | Court of Appeals for the Seventh Cir- | 
as required by Sec. 237(c) Judicial Code | cuit denied. | 


as amended (43 Stat. 936, 938) certiorari 
is denied. 

The Chief Justice said: 

“The other orders of the Court appear 
upon the list certified by the Chief Justice 
and filed with the Clerk and will not be 
announced orally.” 


No. 2. Original. The State of Vermont, 


complainant, v. The State of New Hamp-‘ 


shire. The report of the Special Master 
is received and ordered to be filed. Ex- 
ceptions by the parties, if any, shall be 
filed on or before Monday, Feb. 27, next 
and the case is assigned for hearing on 
such exceptions, if any, on Monday, April 
10 next, after the case heretofore assigned 
for that day. Briefs for the parties shall 
be filed on or before Monday, March 20. 
Reply briefs, if any, are to be filed on or 
before Monday, April 3. ‘ 

No. —, Original. Ex parte: Wilfred R. 
Hess, petitioner. The motion for leave to 
file petition for a writ of habeas corpus 
is denied. 

No. 627. 
Montana et al., appellants, v. Great North- 
ern Utilities Company. In this case prob- 
able jurisdiction is noted. The motion to 
substitute Tom Stout and Thomas E. 
Carey, as members of the Public Service 
Commission of Montana, and Raymond 
T. Nagle, as Attorney General of the 
State of Montana, in place of Dan Boyle 
and Lee Dennis and L. A. Foot, retired, 
respectively, is granted. 


Petitions for Certiorari 


Granted and Denied 

No. 594. Peter Rossi and Edward Ehrett, 
petitioners, v. The United States of Amer- 
ica. 
United States Circuit Court. of Appeals 
for the Seventh Circuit granted limited to 
the question of the sufficiency of the evi- 
dence to support conviction upon the third 
and fourth counts. The case is advanced 
and assigned for argument on Monday, 
Mar. 13 next. 

N. 571. William 
Treasurer, et al., 


H. Edelman, 
petitioners, v. Boeing 
Air Transport, Inc. Petition for writ of 
certiorari to the United States Circuit 
Court of Appeals for the Tenth Circuit 
granted. 

No. 595. Mrs. Fannie E. Lang, peti- 
tioner, v. Commissioner of Internal Rev- 
enue. Petition for writ of certiorari to 
the United States Circuit Court of Appeals 
for the Fourth Circuit granted. 

No. 591. American Mutual Liability In- 
surance Company, petitioner, v. Joseph B. 
McDonough, Treasurer and_ Ex-Officio 
County Collector of Cook County, Ill. 


State 


Petition for writ of certiorari to the United | 


States Circuit Court of Appeals for the 
Seventh Circuit denied. The motion to 
consolidate with case No. 590 is also 
denied. 

No. 539. Edward Baker, alias Ed Baker, 
petitioner, v. The United States of Amer- 
ica. Petition for writ of certiorari to the 
United States Circuit Court of Appeals for 
the Second Circuit denied. 

No. 584. Edward T. Blair, petitioner v. 
Commissioner of Internal Revenue. Peti- 
tion for writ of certiorari to the United 
States Circuit Court of Appeals for the 
Seventh Circuit denied. 

No. 596. Fireman’s Fund Insurance 
Company, petitioner, v. Chester L. Ke- 
chiel, as Receiver of Edward Traugott and 
Harry Sussman, etc., Petition for writ of 
certiorari fo the United States Circuit 


Public Service Commission of | 


Petition for writ of certiorari to the | 


No. 581. Abner Siegal, petitioner, v. 
The United States of America. Petition 
for writ of certiorari to the Court of Ap- 
peals of the District of Columbia denied. 

No. 590. -Lillian Cesar, petitioner, v. The 

| People of the State of Illinois, ex rel. 
| Joseph B. McDonough, etc. 
writ of.certiorari to the Supreme Court of 
the State of Illinois denied. 


No. 593. Joseph Gold, petitioner, v. The | 


United States of America. Petition for 
writ of certiorari to the United States 
| Circuit Court of Appeals for the Seventh 

Circuit denied. 

No. 618. Rio Bravo Oil Company et al., 
petitioners, v. J. F. Weed et al.; and 

No. 619, Rio Brova Oil Company et al., 
petitionefs, v. J. F. Weed et al. Petitions 
for writs of certiorari to the Supreme 
Court of the State of Texas denied. 


Other Proceedings’ 
Of Court 


No. 335. Ray Lyman Wilbur, 
tary of the Interior, petitioner, v. 
United States of America, ex rel. 
tatee Pyrites & Chemical Corporation. 
Motion to modify decreee submitted by 
Mr. Solicitor General Thacher. 


The 
Chas- 


No. 7. Original. The Commonwealth 
of Pennsylvania, compiairfant, v. The State 
of New Jersey. Dismissed with costs, on 
motion of counsel for the complainant. 


1 
No. 531. Genevieve A. Clark, petitioner, 
| v. The United States of America. Argu- 
| ment commenced by Mr. Sigurd Ucland for 
the petitioner. 

Adjourned until Feb. 7 at 12 o'clock, 
| when the day call wil! be Nos. 531, 407, 412, 
| 434, 448, 460 (and 461), 466, 496, 469, and 
475. 
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Topical Index of 
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October Term, 1932 


This Topical Index Is a Cumulative Index 
and Covers all Opinions Announced 
During the Present Term 


—Numerical references are to index pages 
at which opinions appear— 


Accounts, railroads, classification of collieries 
as nontransportation property, 3. 


Aliens 


Deportation, limitations. 
Managing house of prostitution, 46, 
Seaman's return as new entry, 9. 
Penalty for bringing in excludable aliens. 
Review of departmental action, 54. 
Reliance on visa, refund of penalty, 52. 


Appealable orders, dismissal of counterclaim 
in patent infringement suit, 77. 
Assignment of error, insufficiency to ques- 
tion constitutionality of statute, 18. 
Bill of exceptions, authentication by judge’s 
initials, 177. 
Instructions, review 
of request or exception, 122. 
Supersedeas, entry or judgment on bond 
without notice to surety, 34. 
Arrest, bench warrant, mandamus to compel 
issuance, 58 
Assignment for benefit of creditors, 
laws, effect. of Bankruptcy Act, 
Attorneys, accused’s right to benefit 
sel, due process of law, 19. 
Bankruptcy. 
Act of, transfer to defraud creditor ha 
claim not provable, 124. 
State laws as to a zsnments for creditors, 
effect of Bankruptcy Act, 114, 126. 
Trustee's suit for preferential payments, ace 


tion at law or suit in equity, 17. 
Banks, taxation of shares of State banks, 
lidity, discrimination in favor 
of national banks and other 
corporations, 163 
Bench warrants, issuance by 
judge, mandamus to compel, 58. 
Bills of exception, authentication by 
initials 177. 
sky law, revocation of license, 
trative remedy 


of denial. in absence 


State 
114, 126, 


of coun- 


ving 


va- 
of shares 
financial 


Federal district 
judge's 


Blue adminis- 

validity of statute, 46. 

Board of Tax Appeals, computation of defi- 
ciency after determination on merits, 
consideration of new issues, 50. 

Bonds 

Federal income tax, 

of additional 


bond to stay collection 
taxes, Government’s suit 
on, statute of limitations, 13. 

Supersedeas, entry of judgment on 

without notice to surety, 34. 
Bridges. . 

State taxation of bridge corporation, regue 
lation of foreign commerce, 53. 

Toll bridge, perpetual franchise, 95 

Carriers, see Motor carriers, Railroads, 
ping 
Cities, see Municipal corporations 
Coast Guard, zone boarding vessels, 
of treaty with Great Britain, 145 
Collision, damages. loss of use of tug during 
period of repairs, 36 
Congressional districts, validity 
districting Act, 2% 
Conspiracy, to vielate Mann Act between man 
and woman, consent of woman, 10, 
Constitutional law 

Administrative power, 
blue sky law, 46. 

Contracts, liberty of. 

Motor contract carriers, regulation, 63. 
Sales, law invalidating buyer's waiver of 
right to rescind, 49. 

Delegation of legislative power, Food and 
Drugs Act, power of administrative de- 
partment to permit variations, 16. 

Due process of law, see»Due process of law. 

Equal protection of laws, see Equal protec- 
tion of laws. 

Impairment of obligation of contracts, see 
Impairment of obligation of contracts. 

Informing accused of nature ar. cause of 
accusation, Food and Drugs Act, 16. 

Presumption of constitutionality, 99 

Privileges and immunities, railroads, retro- 
active operation of State Commission's 
finding of unreasonablefess of rates, 42. 


bond 


Ship- 


lor 


effect 


of State Re- 


exercise by courts, 
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Taking private property without compen- 
sation, construction of fire ctation in 
park as affecting adjacent property, 56. 

Contracts, see specific titles, Constitutional 
aw 


Corporations 

Foreign corporations, jurisdiction of stock- 
holder’s suit involving questions for de- 
termination in first 
of State of incorporation, 139. 

Stock, sale to employes, jurisdiction to en- 
join, 139. 

Taxation 


Capital stock tax, State tax imposed on | 


international bridge corporation, 53. 
Federal income tax, see Federal 
tax. 
Franchise tax, inclusion in rate base of 
imports sold in original packages, 180. 
Counterclaim, patent infringement, jurisdic- 
tion of court, appealability of order dis- 
missing counterclaim, 77. 


Counties, perpetual toll bridge franchise, 95. 
Courts 
See also Federal courts, Supreme Court of 
United States. 
Administrative duties, blue sky law, 46. 
Criminal law 
See also specific crimes. 
Counsel, accused’s right 
due process clause, 19. 
Entrapment, as defense, construction of 
statute to exclude acts induced by, 87. 
Informing accused of nature and cause of 
accusation, Food and Drugs Act, 16. 
Pilea, entrapment as defense under plea of 
not guilty, necessity of plea in bar, 87. 
Probation, revocation, summary proceeding, 
notice to probationer, abuse of privi- 
lege of leaving jail for dental work as 
ground for revocation, 60 
Sentence, permanent suspension, validity, 
power of court to impose sentence at 
subsequent term, 173. 
Customs duties 
Flexible tari, proceedings before Commis- 
sion, refusal to disclose to interested 
third party information considered con- 
fidential by Commission for protection of 
trade secrets and practices, 164. 
Penalties for failure to describe liquor in 
manifest. effect of illegal search and 
seizure, waiver of illegality by answer to 
merits, 145. 
Zone for boarding vessels, 
with Great Britain, 145. 
Damages 
New trial for excessiveness or inadequacy, 
review by Supreme Court, 122. 
Tug. loss of use of, during period of repairs, 
overtime use of other tugs, 36. 


Declaratory judgments, review of decree by 
Supreme Court of United States, 156. 

Dedication, park, as affecting powcr to con- 
struct fire station in, 56. 

Delegation of legislative power, Food and 
Drugs Act, power of administrative de- 
partment to permit variations, 16, 

Deportation of aliens, see Aliens. 

Due process of law 

Aliens, ‘penalty for bringing in excludable 
aliens, conclusiveness of finding, 54. 
Counsel, right of accused to aid of, 19. 
Electric rates, property used in serving city 
as segregated unit in fixing base for city 
yates, fair return, 118 
Food and Drugs Act, misbranding, 
sions permitting variations, 16. 
Judgment on supersedeas bond, entry with- 
out notice to surety, 34. 
Motor carriers, State regulation of private 
contract carriers, 63. 
Oil procuetion orders, enforcement by mili- 
a, 78. 
Railroads. 
Accounting classification, collieries as non- 
transportation property, 3. 


to benefit of, 


effect of treaty 


provi- 


Presumption that railroad’s failure to give 
signals at crossing was proximate cause | 


of injury, rebuttable presumption, 117. 
Rates, reparations, payment in accordance 
with approved schedule, prior to State 
commission's finding of unreasonable- 
ness, 42. 
Sales, law 


invalidating buyer's waiver 


Taking private property without condemna- | 


tion proceeding, 6. 
Taxation. 
Federal estate tax, :axation of one-half of 
property on death of one of two joint 
tenants, effect of survivorship, 59. 


State succession tax, securities transferred | 


by irreyocable deed of trust, 124. 
Electricity 
Rates, property used in serving city as segre- 
gated unit in fixing base for city rates, 
fair return, 118, 


instance of court | 


income 
| 


| Execution, 





of | 
ow to rescind within reasonable time, | 


SUPREME COURT DECISIONS 


Tax on production and sale of electric power 
validity, 174. 
Embezzlement, by partner, Federal income tax 
deduction by copartner, 173. | 
Eminent domain, taking fdr street. improve- | 
ment without condemnation proceeding 
as denial of due process, jurisdiction of 
Federal. court to enjoin, 6. 
Entrapment, construction of statute ‘to ex- | 
clude acts induced by, necessity of plea 
in bar, 87. 
Equal protection of laws | 
Motor carriers, State regulation of private 
contract carriers, 63. 
Railroads, statutory presumption of 
Negligence, 18. 
Proximate cause from failure to give sig- 
nals at crossing, 117. 
Sales, law invalidating buyer’s waiver of 
right to rescind within reasonable time | 
for unfitness, 49. 
Taxation 
Bank stock, State banks, 
Electric power, State tax on 
and sale of, 174. / 
Gasoline tax, discrimination against rail- 
roads in favor of motor carriers, 156. 
Equity, adequate remedy at law, bankrupt’s 
trystee’s suit to recover preferential pay- 
ments, lly 
Excess profits tax, see Federal income tax. 
receivership assets, judgment 
individual who transferred as- 
corporation to obtain receiver- 


a 


163. 
production 


against 
sets to 
ship, 41. 


Federal courts f 
Bench warrant, mandamus to compel Fed- 
eral judge to issué, 58. 
Blue sky law, jurisdiction to enjoin revoca- 
tion of license, 46. 


Corporations, stockholder's suit against for- 
eign corporation involving statute of 
State of domicile, 139. 


Costs, exemption of seamen, 53. 
Injunction restraining State officials in suit 
involving local rights, 95. 


Interstate Commerce Commission’s order, 
effect of negative form, 67. 

Martial law to enforce oil production orders, 
injunction against, 78. 


Patent infringement suits, counterclaim, 77. 
Substantial Federal question, taking prop- 
erty for street improvement, 6. 


Suspension of sentence, permanent sus- 
pension, validity; imposition of sentence 
at subsequent term, 173. 


Transfer from equity to law side of court, 
time of application, 17. 


Federal Employers’ Liability Act 
Concurremt negligence of railroad and em- 
ployes, 158. 


Negligence of railroad, failure to warn 
track inspector riding track inspection 
tricycle of approach of train, 158. 


Federal estate tax, joint tenants, taxation of 
one-half of property on death of one 
of two joint tenants, vesting of right 
to whole estate at time of creation of 
estate or death of joint tenant, 59. 

Federal gift tax, trust, relinquishment after 
enactment of statute of power to re- 
voke trust created prior to statute, 153. 

Federal Grain Futures Act, effect on State stat- 
utes making gambling in grain futures 
illegal, 169. 


Federal income tax 


Affiliated corporations 
Common stock, one corporation's owner- 
ship of all of common stock and only 77 - 
per cent of both common and preferred 
stock, 175. 
Manufacturing corporation's purchase 
all stock of sales corporation, 111. 
Bond to stay collection of additional taxes, 
Government's suit on, statute of limita- 
tion, 13 
Capital gains, oil and gas lease, cash con- 
sideration received by fee owner as gain 
from sale of capital assets, 5 
Claims against taxpayer's receiver, priority 
as between claims for State and for Fed- | 
eral taxes, 155 
Deductions. 
Depletion, oil lease, 
royalties, 47, 120. 
Embezzlement by co-partner, deduction of 
amount of loss, 173. ; | 
Life insurance company, interest credited to, | 
but not withdrawn by, policyholders, 159. | 
Loss sustained by corporation in transac- 
tions with estate of decedent who had 
been sole stockholder, estate and corpo- 
ration as separate entities, 74. | 


of 


cash bonus, advance 
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Loss sustained by taxpayer in payment of 
notes of corporation of which he was 
the majority stockholder, “business reg- 
ularly carried on” by taxpayer, 73. 

Stock of sales corporation purchased by 
manufacturing corporation, worthless- 
ness of stock, advances to sales corpora- 
tion, 111. 

Worthlessness of stock of corporation of 
which taxpayer was sole stockholder, 
corporation as “business regularly car- 
ried on” by taxpayer, 75. 

Deficiency, computation by Board of Tax 
Appeals after determination on merits, 
consideration of new issues, 50. 

Excess profits tax, loss sustained by manu- 
facturing corporation on purchase of 
stock of sales corporation, advances to 
sales corporation, 111. 

Gain, corporation’s transfer of assets to new 
corporation, profit as gain subject to 
taxation, consolidation of two corpora- 
tions as reorganizatin within Revenue 
Act, 115. 

Refunds, statute of limitations, filing of 
amended claim after expiration of pe- 
riod, 105, 107, 109. 

‘ Royaltiés received by corporation as lessor 
of coal land as taxable income as dis- 
tinguished from payments for capital 
assets, income of— 

Corporation, 50. 

Stockholder to whom royalties are dis- 
tributed as dividends. 50. 

Federal Power Commission, State tax on pro- 
duction and sale of electric power by 
licensee as tax imposed on agency of 
United States, 174. 


Federal Trade Commission, cease and desist 
order against misrepresentation of 
flour, public interest, 176. 


destruction of cargo, exemption from 

liability under fire statute, 76. 

station, power of city to construct, 

park, 56. ‘ 
and Drugs Act, provisions permitting 
reasonable variations, construction and 

validity, 16. 7 

Foreign commerce, State regulation, taxation 

Corporation franchise tax, inclusion in rate 
base of imports sold in original pack- 
ages, 180. 

International bridge corporation, 53. 

Forfeitures, vessels, customs laws violations, 
effect of illegal search and seizure, 145. 

Fourteenth Amendment, see Due process of 
law, Equal protection of laws. 

Franchises, toll bridge, perpetual 
from county. validity, 95. 

Fraudulent conveyances 

Bankruptcy, transfer as act of, 
having contingent claim, 124. 

Solvent individual's organization of, and 
transfer of assets to, corporation to ob- 
tain Federal court receivership, 41. 

Full faith and credit, State court judgment 
in Federal court suit to restrain en- 
forcement for want of jurisdiction, 34 

Gaming, grain futures, violation of State stat- 
ute, effect of Federal Grain Futures Act, 
169. 

Gasoline, tax imposed by State, burden on in- 
terstate commerce, equal protection of 
laws, 156. 

General average, liability of United States for 
services of adjusters, 92. 

Gifts 

Federal 


Fire, 


Fire in 


Food 


franchise 


creditor 


gift tax, relinquishment of 
to revoke trust as transfer, 153 
State succession tax, securities transferred 
by deed of trust, 124 
Highways, use of, regulation of private con- 
tract carriers, validity of statute, 63. 
Immigration, see Aliens. 
Impairment of obligation of contracts 
Railroad rates, reparations, retroactive op- 
eration of Commission's finding of un- 
reasonableness, 42. 
Succession tax, securities transferred by ir- 
revocable deed “of trust, 124. 
Imports, State corporation franchise tax, inclu- 
sion of rate base of imports sold in orig- 
inal packages, 180. 
Income tax, see Federal income tax. 
Inheritance tax, securities transferred by ir- 
revocable deed of trust, 124. 
Insolvency, effect of Bankruptcy Act on State 
statutes providing for voluntary assign- 
ments for benefit of creditors, 114, 126. 


Instructions, review of denial in absence of 
request or exception, 122. 
Insurance 
Life insurance 
Failure to deliver copy of application with 
policy, as affecting defense based on 
policy, 8. 
Federal income tax payable by company, 
deduction of interest credited to, but 
not withdrawn by policyholders, 159. 


power 
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War risk insurance, see War risk insurance. 
Workmen’s compensation, see Workmen's 
compensation, 


Interstate commerce, State regulation 
Railroads, presumption that failure to give 
crossing signals was probable cause of 
accident, 117, 
Taxation | 
Electricity, tax on production and sale of 
electric power, 174. 
Gasoline, tax, 156. 


Interstate Commerce Commission 

Accounting classification, collieries 
transportation property, 3. | 

Extension of line into new territory, power 
of Commission to compel, 99. 

Guaranteed income, conclusiveness of Com- 
mission’s certificates, 1. 

Lease of other railroads, approval by Com- 
mission, 11, 


Negative form of order, jurisdiction of court, 
divisions of joint rates, 67. 

Rates, divisions of joint rates, jurisdiction 
of court, 67. 

Securities, authorization of issue by elec- 
tric interurban railway, 97. 


Terminal facilities, absence of proceeding be- 
fore Commission as affecting railroad’s | 
liability for damage to connecting rail- 
road's carfloat after notice that it would 
not be Mable, 162. 

Valuation, mandamus to compel 
valuation of trackage and 
rights, 29. 


Interurban railway, issue of securities, ap- 
proval by Interstate Commerce Commis- 
sien, 97. 
Intoxicating liquor 
See also Search and seizure. 
Entrapment, as defense, sufficiency of evi- 
dence for submission to jury, 87. 
Joint tenancy, Federal estate txx, time of 
vesting of right as survivor, 59. 
Judgments, see Res judicata. 
Jury, right to trial by. bankrupt’s trustee’s 
suit to recover preferential payments, 17. 
Leases, railroads, approval by Interstate Com- 
merce Commission, 11. 
Life insurance, see insurance. 


Mandamus 
Bench warrant, writ to compel Federal dis- 
trict judge to issue, 58. 
Interstate Commerce Commission’s valua- 
tion of trackage and terminal rights, 29. 


Secretary of Interior, writ to compel con- 
sideration of claims under War Miner- | 
als Relief Act as questions of fact, 133. | 

Supreme Court of United States, original 
jurisdiction, 58, 


Mann Act, violation by woman ccnsenting to 
transportation, conspiracy ty man and 
woman to violate act, 10. 

Master and servant, see Seamen 

Militia, enforcement of oil production orders, 
Federal court’s power to enjoin, 78. 


Misbranding, construction and validity of 
provision of Federal Food and rugs 
Act permitting re -onable variation, 16. 

Motor carriers, private contract carriers, va- 
lidity of State regulations, 63 

Municipal corporations 

Electric rates, property used in serving city 
as segregated unit in fixing base for 
city rates, 118. 

Park, construction of fire station in, rights 
of adjacent property owners, 56. 

Street improvement, taking of property 
without proceeding as violation of due 
process clause, 6, 

Negligence 

Pilot of vessel 

liability for 


ks non- 


specific 
terminal 


in tow. towage company’s 

negligence of, validity of 
pilotage clause, 51. | 
Railroads, validity of statute creating pre- | 
sumption of | 
Negligence, 18. | 
Proximate cause, at crossings, 117. | 


Shipowner, failure to furnish sick seaman | 
medical care, 44. ] 

Tug at railroad’s terminal, liability for 
damage to floating equipment of con- 
necting railroad, 162. 


Negroes, court’s failure to make effective ap- 
pointment of counsel for nonresident 
Negroes charged with rape avs denial of 
due process of law, 19. 

New trial, review by Supreme Court of grant- 
ing or, denial of, for exccssiveness of in- 
adequacy of verdict, 122. 

Oil ana gas 

Leases, Federal income tax, 5, 47, 120. 

Regulation of production, enforcement by | 
State militia, judicial power of Federal 
courts, 78, 
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Parks, construction of fire station in, 


| Parties, workmen's compensation, suit against | 
third party by employer for use of insur- | 


ance carrier, effect of death statute, 112. 


Partnership, Federal income tax, deduction 
of loss on co-partnership's embezzle- 
ment, 173, 


Patents, infringement, counterclaim, jurisdic- 
tion of Federal court, appealability of 
order dismissing counterclaim, 77. 


| Penalties 


Aliens, bringing excludable aliens to United 
States, see Aliens. 
Customs laws violations, 

search and seizure, 145. 
Perpetuities, toll bridge franchise, 95. 
Pilots, towage, validity of pilotage clause, 51. 
Pleading, 

consideration as part of answer, 133. 
Police power 


effect of illegal 


Motor carriers, regulation of private con- | 


tract carriers, 63. 

Sales, law invalidating buyer’s waiver of 
right to rescind within reasonable time 
for unfitness, 49. 


Presumptions, railroads, validity of statutes 
creating presumption of 
Negligence in operation, 18. 
Proximate cause, failure to give signals at 
crossing as cause of injury, 117. 


Privileges and immunities, railroads, repara- 
tions, retroactive operation of Commis- 
sion’s finding of umnreasonableness of 
rates, 42. 


Probation, revocation, summary proceedings, 
notice to probationer, abuse of privilege 
of leaving jail for dental work as ground 
for revocation, 60. 

Prostitution 

Deportation of alien for managing house of, 
limitations, 46. 


Mann Act, violation by woman, consenting | 


to transportation, 10. 


Proximate cause, validity of statute creating 
rebuttable presumption that railroad’s 
failure to give signals was proximate 
cause of injury, 117. 


Public policy 


Entrapment as defense in criminal case, 87 
Sales, law invalidating buyer's waiver of 
right to rescind within reasonable time 
for unfitness, 49. 
Public utilities, see specific titles. 
Railroads 
Accounting classification, collieries as non- 
transportation property, 3 
Extension of line into new territory, power 
ot Interstate Commerce Commission to 
compel, 99 


Federal control, conclusiveness oi Interstate 
Commerce Commission's certificate as to 
guaranteed income. 1. 


Lease of other railroads, approval by Inter- 
state Commerce Commission, 11 
Operation, validity of statutes creating pre- 
sumption of 
Negligence. 18. 
* Proximate cause, failure to give signals as 
cause of injury, 117. 
Rates. 
Joint rates, divisions fixed by Interstate 
Commerce Commission, 67. 
Reparations, State Commission’s subse- 


quent finding of unreasonableness, 42. 
Securities, necessity of Interstate Commerce 
Commission's . authorization of issue, 
electric interurban railway, 97. 
Taxation, gasoline tax, burden on inter- 
state commerce, discrimination in favor 
of motor carriers, 156. : 
Terminals, liability for damage to floating 
equipment of connecting railroad caused 
by negligence of tug, limitation of lia- 
bility by notice to connecting carrier, 
162. 
Valuation, specific valuation of trackage and 
terminal rights, 29. 

Rates, see Electricity, Motor carriers, Railroads. 
Reapportionment, congressional districts, va- 
lidity of State Redistricting Act. 25. 

Receivers 
Claims for taxes, priority 
for State taxes, 155. 
Corporation organized to obtain 
Ship, fraudulent conveyance, 
Res judicata 
Federal income tax, decision in action 
against collector, conclusiveness in ac- 
tion against Commissioner of Internal 
Revenue, 50. 


State court order refusing to vacate judg- 
ment, effect in Federal court suit to en- 
join enforcement, 34. 


between claims 


receiver- 
41, 


56. 


exhibits not contained in answer, | 


Sales, law invalidating agreement of buyer of 
certain kinds of machinery waiving right 
to rescind within reasonable time for 
unfitness, validity, 49. 

Seamen 

Aliens, deportation, limitations, return from 
foreign voyage as new entry, 9, 

Costs, exemption, certiorarf ‘in - Supreme 
Court, action under Jones Act as suit 
to “enforce laws made for health and 
safety,” 53. 

Death ongned by shipowner's negligent fail- 
ure furnish medical care as death 
om personal injury under Jones Act, 


| 


Injuries, venue, application of 
of Jones Act to 


arch and seizure 
Vessels, zone for boarding under customs 


mes, effect of treaty with Great Britain, 


Warrants 
Dwelling, sufficiency of affidavit to show 
probable cause, 7. 
Execution, extension of time for, by re- 
dating warrant, 62. 
Sentence, permanent suspension by Federal 
court, validity, imposition of sentence 
at later term, 173. 
Shipping 

See also Aliens, Seamen, Towage. 

General average, liability of United States 
for services of general average adjust- 
ers, 92. 

Loss of cargo, exemptidén from liability under 
fire statute, unseaworthiness at time of 
sailing, bill of lading, 76. 

Special assessments, park, as affecting power 
to construct fire station in, 56. 

States, congressional districts, validity,ef Re- 
districting Act, 25. e 

State taxation 

Banks, shares of State banks, validity, dis- 
crimination in favor of shares of na- 


tional banks and other financial corpora- 
tions, 163. 


Capital stock tax, imposition on 
tional bridge corporation, 53. 
Corporation franchise tax, foreign corpora- 


tions, inclusion of imports sold in origi- 
nal packages in tax base, 180. 


rovisions 
tate court actions, 53. 


interna- 


Electric power, tax on production and sale 
of, validity, effect of license from Fed- 
eral Power Commission, 174. 


Gasoline tax, burden on interstate com- 
merce, equal protection of laws, 156, 


Receivership claims, priority between claims 

, for State and for Federal taxes, 155, 

Succession tax, transfer of securities by ire 
revocable deed of trust, 124. 


Statutes 


See also Constitutional 
Construction 


Administrative interpretation, 36, 97, 164. 
Conclusiveness of State court’s construc- 
tion of State statutes in Supreme Court 
of United States, 117, 126. 


Entrapment, construction of statute to 
exclude acts induced by, 87 
Punctuation, 16. 
Purpose, liberal construction to further, 87. 
Syntax, rules of, 46. 
Indefiniteness. 
Food and Drugs Act, provision permitting 
reasonable variations, 16 
Interstate Commerce Act, authority of 
Commission to approve iease of other 
railroads in “public interest,” 11. 
Statutes of limitation 
Deportation of aliens, see Aliens. 
Federal income tax. 


Refunds, filing of amended claim 
| expiration of period, 105, 107, 109. 
Suit on bond to stay collection, 13. 


| Subrogation, workmen's compensation, right 
| of action against third person after pay- 
| ment of compensation, 112. 
| Succession tax, securities transferred by irre- 
vocable deed of trust, 124 
Supersedeas, entry of judgment on bond 
without notice to surety, 34. 


law; specific titles. 


after 


Supreme Court 


Appeal from State court, substantial Fed- 
eral question, validity, unde: equal pro- 
tection clause, of statute creating pre- 
sumption of negligence, 18. 


Certiorari, dismissal for delay in presenting 
Federal question, 34. 

Constitution of State, construction in ace 
cordance with State court decision, 95. 
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taxation Warrants, see Search and seizure. 
eee. oat ets6. wee Pei gift tax, relinquishment of power to |} war Minerals Relief Act, mandamus to ae 
eee eee aaa tt revoke trust, as transfer, 153. pel Secretary of Interior to conside 
ony saree. manta Ye cnne State succession tax, transfer of securities claims, questions of fact, 133. 
issuance of re aie ; pat as arAton by deed of trust, 124. | War, requisition of vessel, Hability to morte 
Review of action of Federa “inited States | ’ aa at Sadie 
San Reeds for erred St Lies, SF Claims against, vessels, claim for injuries | gagee for injuries during p 
Statutes of State, construction in accord- during period of requisition, rights of | sition, 161. 
° ance with State court decisions, 117, 126 mortgagee, 161. | war risk insurance, converted policy, surren- 
United States as necessary party on appeal Debt to, receivership, priority of claim for der as condition precedent to recovery 
from judgment setting aside order of . debts to United States over State’s claim | on prior policy, 125 
eee Se Te pric Me nigga ic Water power, tax on production and sale of 
Taxation, see Federal estate tax, Federal gift | Contracts, general average adjusters, valid- electric power by licensee under Federal 
tax, Federal income tax, State taxation. ity of employment, 92. 7 Water Power Act. as tax. imposed on 
ity of r- Party on appeal to Supreme Court from agency of United States, ‘ 
sot Sree ae — = | judgment setting aside order of Inter- " ce i 
ee eee ; state Commerce Commission, 99. | Workmen’s compensation 
Towage Recovery of alleged overpayment of guaran- Injury arising out of and in course of em- 
Damage for injuries to tug, spare boat doc- teed income to railroad, 1. ployment, automobile accident while 
trine, overtime use of other tugs, 36. Venue j driving to plac@\of work on Sunday un- 
Negligence of pilot, towage company’s liabil- Patent infringement sul counterclaim, 77. der instructions from employer, 179. 
ity for, validity ef pilotage clause, 51, Seaman’s action for injuries, application of Insurance carrier's right of subrogation 
Railroad’s liability for negligence of tug at Jones Act to State court actions, 53. against third party, action in name of 
terminal. damage to connecting carrier's | Vessels employer for use of insurer, effect of 
carfloat. 162. see also Seamen, Search and seizure, Ship- death statute, 112. 
ing, Towage. 
Treaties, boarding of vessels for discovery of Unived ataveg: Pein, against, for injuries Judicial review, conclusiveness of Commis- 
customs-~laws violations, effect of treaty during period of requisition, rights of sioner’s findings, 179. 
With Great Britain; 1%. mortgagee, 161. Zoning, fire station, construction in park, S. 
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